Internal Revenue

bulletin

HIGHLIGHTS
OF THIS ISSUE

These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be
relied upon as authoritative interpretations.

INCOME TAX

T.D. 8941, page 977.

REG-114998-99, page 992.

Final regulations under section 142(f)(4) of the Code provide
rules for making the election to terminate tax-exempt bond
financing for certain local furnishers. Temporary and proposed
regulations under section 141 of the Code relate to special
rules for output facilities. A public hearing on the proposed
regulations is scheduled for July 24, 2001.

REG-115560-99, page 993.

Proposed regulations under section 1092 of the Code con-
cern qualified covered call treatment for equity options with
flexible terms, equity options with standardized terms, and
certain qualifying over-the-counter equity options. A public
hearing is scheduled for May 9, 2001.

REG-101739-00, page 996.

Proposed regulations under section 7701 of the Code (the
check-the-box regulations) address the applicability of the
elective federal tax classification regime to business entities
wholly owned by a foreign government and to wholly owned
nonbank entities of foreign banks. These regulations also
provide that the term “entity” for purposes of section
892(a)(2)(B) of the Code includes a partnership. A public
hearing is scheduled for May 16, 2001.

REG-104876-00, page 998.

Proposed regulations under section 706 of the Code provide
guidance on determining the taxable year of a partnership
with foreign partners. A public hearing is scheduled for June
6, 2001.

Finding Lists begin on page ii.
Index for January through March begins on page iv.

g’ Department of the Treasury
Internal Revenue Service

Bulletin No. 2001-14
April 2, 2001

REG-107047-00, page 1002.

Proposed regulations under section 1221 of the Code relate
to the determination of the character of gain or loss from
hedging transactions. A public hearing is scheduled for May
16, 2001.

Notice 2001-29, page 989.

Research credit suspension period. This notice provides
guidance to corporate taxpayers that file Form 7004
requesting an extension of time to file their income tax return
for a taxable year that includes expired research credit sus-
pension periods.

Announcement 2001-29, page 1014.

The Service announces that supplemental information on
shortterm Treasury bills for Publication 1212, List of
Original Issue Discount Instruments (2000 edition), is avail-
able.

EMPLOYEE PLANS

REG-129608-00, page 1011.

Proposed regulations under section 7476 of the Code set
forth new standards for satisfying the notice to interested
parties requirement with respect to an application for a
determination letter.

ADMINISTRATIVE

Notice 2001-30, page 989.
This notice provides tax relief under sections 6081, 6161,
6404(h), 6654(e)(3), and 7508A of the Code for taxpayers
affected by the Cerro Grande Fire.



The IRS Mission

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part ll.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—ltems of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis,
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.

April 2, 2001

2001-14 1.R.B.



Part |. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 141.—Private Activity regulation is in §1.142(f)(4)-1. This in- Estimated annual frequency of responses
Bond; Qualified Bond formation is required to enable the IRS tds on occasion.

identify persons engaged in the local fur- An agency may not conduct or sponsor,
26 CFR 1.141-7T: Special rules for output facilities nishing of electric energy or gas that usand a person is not required to respond to, a
(temporary). facilities financed with exempt facility collection of information unless it displays
TD. 8941 bonds under section 142(a)(8) and that valid control number assigned by the Of-

expand their service area in a manner irfice of Management and Budget.
DEPARTMENT OF THE TREASURY consistent with the requirements of sec- Books or records relating to a collection

Internal Revenue Service tions 142(a)(8) and (f) who have made aof information must be retained as long as
26 CFR Part 1 election to ensure that those bonds witheir contents may become material in the

continue to be treated as exempt facilitadministration of any internal revenue law.
Obligations of States and bonds. The data collected will be used bgenerally, tax returns and tax return infor-
Political Subdivisions the IRS as the mechanism for identifyingnation are confidential, as required by 26

bonds that will remain tax-exemptU.S.C. 6103.
AGENCY: Internal Revenue Service (IRS)notwithstanding a service area expansion
Treasury. that is inconsistent with the requirement8ackground

of sections 142(a)(8) and (f). The collec- .
tion of information is mandatory. The _ NS document amends the Income Tax

SUMMARY: This document contains tem-likely respondents are business instituXegulations (26 CFR part 1) under section
porary regulations that provide guidance tgons. 141 by providing special rules for tax-ex-
issuers of tax-exempt bonds for output fa- Comments on the collection of informa-8MPt bonds issued for output facilities.
cilities. This document also contains fination should be sent to th@ffice of Man- | Nis document also amends the Income
regulations that provide guidance to certaiagement and BudgetAttn: Desk Officer 18X Regulations under section 142(f)(4) by
nongovernmental persons that are engagfist the Department of the Treasury, Officdr0Viding rules to make the election pro-
in the local furnishing of electric energy ofof Information and Regulatory Affairs, vided in that section for nongovernmental
gas using facilities financed with state oWashington, DC 20503, with copies to th&€rsons engaged in local furnishing of elec-
local government bonds. These regulationaternal Revenue Service Attn: IRS Re- UIC €nergy or gas using facilities financed
will affect issuers of tax-exempt bonds angyorts Clearance Officer, W:CAR:Mp: With tax-exempt bonds.
nongovernmental persons engaged in t&P:S:0 Washington, DC 20224. Comments O January 22, 1998, temporary regula-
local furnishing of electric energy or gason the collection of information should beions (T.D. 8757, 1998-1 C.B. 775) (the
after the effective date. received by March 19, 2001. Commentd998 temporary regulations) were pub-
The text of the temporary regulationsare specifically requested concerning: ~ 'shed in theFederal Register(63 FR
also serves as the text of the proposed regu-Whether the collection of information is32°6) 1o provide guidance under the Inter-
lations (REG-114998-99) set forth in thenecessary for the proper performance of tftl Revenue Code of 1986 regarding the
notice of proposed rulemaking on this subkunctions of thelnternal Revenue appllcatlon'of the private activity bond tests
ject on page 992 of this Bulletin. Service including whether the information Under section 141(b)(1) and (2) to output
will have practical utility: (‘Tontra]lcctrsl forloutpHF fa(lt'lh'[.les; ;tjhe app|.|ca-

are effective January 19, 2001. The accuracy of the estimated burden a%arll(g)(tél)etc? oitr;llnl?gci:int;/ltfil:ngnirinzesc-“t?\r;

Applicability Date For dates of applica- sociated with the collection of mformatlonelection ided i on 142 4 ;

! (see below); provided in section (f)(.) or
bility, see §81.141-15T, 1.142(f)(4)-1(9), How th P - nongovernmental persons engaged in local
and 1.150-5(b). w the quality, utility, and clarity of the

information to be collected may be eniurnishing of electric energy or gas using

ACTION: Final and temporary regulations.

DATES: Effective Date These regulations

FOR FURTHER INFORMATION CON- hanced: facilities financed with tax-exempt bonds;
TACT: Rose M. Weber (202) 622-3980 How the burden of complying with the@nd the f!llng Iocatlop for certain notices
(not a toll-free number). collection of information may be mini- @1d elections. A notice of proposed rule-

. mized, including through the application of"aking (REG-110965-97, 1998-1 C.B.

SUPPLEMENTARY INFORMATION: automated collection techniques or othef93) cross-referencing the temporary regu-
Paperwork Reduction Act forms of information technology; and lations was published in tiieederal Regis-

Estimates of capital or start-up costs antf! On the same day (63 FR 3296). On

The collection of information in this rule costs of operation, maintenance, and puf*Pril 28, 1998, the IRS held a public hear-

has been reviewed and, pending receipt aglase of services to provide information. "9 ©n the proposed regulations. Written

evaluation of public comments, approved Estimated total annual reporting burde§MMents responding to the notice of pro-

by the Office of Management and Budgeis 15 hours. posed rulgmak?ng were also received.
(OMB) under 44 U.S.C. 3507 and assigned Estimated average annual burden houfdfter consideration of all the comments,
control number 1545-1730. per respondent is 1 hour. the 1998 temporary regulations are revised

The collection of information in this  Estimated number of respondents is 150 this Treasury decision. The new tempo-
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rary regulations are referred to below as thefacility or with other specific performancemay overstate the amount of private busi-
“revised regulations.” The revisions areights to the use of output of the facility areness use. They suggested that the amount
discussed below. generally taken into account under the pref private business use should be the
vate business tests, even if the benefits aadhount of output actually purchased under
burdens test is not met. Commentators réie contract.
A. Section 1.141-7T Special Rules for quested clarification of the scope of this The revised regulations _provi_de that, i_f
Output Facilities rule. _ _ an output contract results_ in prlvat_e busi-
The revised regulations amend the ruleess use, the amount of private business use
1. Benefits and burdens test - transmissioand clarify its application by specifying thatgenerally is the amount of output purchased
contracts an output contract that is properly charaainder the contract.
terized as a lease for federal income t
' ) e Spurposes is tested under §81.141-3 and
?anigr]nriesiirgﬁr;tetreicpersc,)\i/sldgee::g:alE/rtrper;gctjyl'141_4 to determine whether it is taken The 1998 temporary regulations provide
fifto account under the private businesgat output contracts are not taken into ac-

a take or take or pay _contract. .Cpmmentf[aests_ count under the private business tests if the
tors suggested that firm or priority trans- . .
o X . . purchaser is not required to make a sub-
mission contracts should not automatically. Special rule for facilities with . . .
stantially certain payment in any year that

be treated as take or take or pay contracts. significant unutilized capacity is greater than 0.5 percent of the average

They recommended that the same stan- ] ] . . ?
The 1998 temporary regulations provid@nnual debt service on an issue that fi-

dards that apply to determine whether gen- """ ! -
eration contracts result in private businedg@l if @n issuer reasonably expects on tHENCES the facility. Some commentators

use, including the requirements contradSUe date that persons that are treated stggested that this provision should be
provisions, should also apply to transmisPrivate business users will purchase moi@mended to take into account average an-
sion contracts. The revised regulationfian 30 percent of the actual output Of,th@ual payments under a contract, rather than
adopt this recommendation by deleting thi&cility, the Commissioner may determined yments in any one year, and that the pro-
provision that generally treats all contractd€ number of units produced or to be pro4ston should apply based on all the out-
for firm or priority transmission service asduced by the facility in one year on a rea® tanding bonds for the facility. Other com-
take o take or pay contracts. sonable basis other than by reference tgentators stated that the exception should

namep]ate Capacity, such as the average é)e eliminated as inconsistent with a com-

Explanation of Provisions

Under the 1998 temporary regulation Exception for small purchases of output

2. Retail requirements contracts pected annual output of the facility. The repetitive electric industry.
_ _vised regulations change the 30 percent The revised regulations provide that out-
The 1998 temporary regulations providgy, eshoid to 20 percent. put contracts are not taken into account
that a retail requirements contract generally under the private business tests if the aver-
meets the benefits and burdens test to tBe Special rule for facilities with a limited age annual payments under the contract
extent it obligates the purchaser to make source of supply that are substantially certain to be made do
payments that are not contingent on the pur- not exceed 0.5 percent of the average an-

chaser's output requirements. Commenta- Under the 1998 temporary regulations, o geht service on all outstanding tax-ex-
tors requested clarification regarding the aghe available output of a facility that is congmnt honds issued to finance the facility.

plication of this rule to reasonable contracgtrained by a limited source of supply must .
damages and termination provisions. Thee determined by reasonably taking thos® Exception for short-term sales of output

revised regulations clarify that a retail recogzi:aagn;salr?l‘tigaii%c:z?ih é:;gamn?r?ta;?rlfnf- The 1998 temporary regulations pro-
quwements contract does not meet the berﬁ d source of supply. For examgle thevide that the exceptions for short-term use
les_and burdens _test by reason of (1) a pr pply. ple, hat apply to other types of arrangements
vision that requires the purchaser to pagsked whether the term includes not onl

incluebysical but also economic limitations nder the general private activity bond
reasonable and customary damages (incluefy : . > rules in §1.141-3 also apply to output
ing liquidated damages) in the event of a de- The revised regulations clarify that a

& : - . i fontracts. Many commentators suggested
fault, or (2) a provision that permits the purlimited source of supply includes a physical, " . exceptions may have limited
chaser to pay a specified amount tdmitation, such as the flow of water, bUt‘EtracticaI application in the output context
terminate the contract while the purchaséjot an economic limitation, such as the cogt. " o D 4o they be expanded
has requirements, in each case if the amougftcoal or gas.

fth ti blv related to th to permit contracts of a longer duration.
ot the payment IS reasonably related to i i These commentators stated that longer-
purchaser's obligation to buy requirement§ Measurement of private business use g

e term contracts are required in order to
thatis discharged by the payment. The 1998 temporary regulations providéransfer substantial benefits of ownership

3. Output contract properly characterized that., if an output contract results in privatear_1d substantial burdens of Q¢bt service
as a lease business use, the amount of such use geneiith respect to an output facility. Other
ally is the capacity that must be reserved famommentators suggested that any sale of
Under the 1998 temporary regulationsthe nongovernmental person under prudentitput by a municipal utility outside of its
output contracts that provide the purchaseeliability standards. Commentators statettaditional service territory should result
with specific rights to control the output ofthat this provision is difficult to apply andin private business use.

April 2, 2001 978 2001-14 I.R.B.



The revised regulations provide an explans because the FERC may not approwERC); the terms of the contract &ena
ception under which an output contracall such plans. Other commentators rdide and arm’s-length; and the considera-
with a nongovernmental person will not bejuested clarification regarding the amounton paid is consistent with section 212(a)
taken into account under the private busthat an issuer must use to redeem bondsf.the Federal Power Act.
ness tests if: (1) the term of the contract, ifinally, some commentators recommended Commentators suggested eliminating the
cluding all renewal options, does not exdeleting the exception entirely. requirement that orders of state regulatory
ceed one year; (2) the compensation under The revised regulations retain the excefmuthorities be undertaken pursuant to a
the contract is based on generally applic&ion, with certain modifications. First, theFERC-approved state open access plan be-
ble and uniformly applied rates or reprerevised exception permits tax-exempt ficause FERC approval may not be required
sents a negotiated, fair market price; andancing during the contract term for propfor all such plans. The revised regulations
(3) the facility is not financed for a princi- erty that does not increase the generatiraglopt this suggested change.
pal purpose of serving that nongovernmercapacity of the issuer’'s system by more The second exception in the 1998 tem-
tal person. than three percent. Second, the amendpdrary regulations provides that an action is
exception deletes the reference to FERGot treated as a deliberate action if it is
approval of state open access plans. Thirdken to implement the offering of non-dis-
the revised regulations remove the refecriminatory, open access tariffs for the use
ence to stranded costs. Finally, the reviseaf financed transmission facilities in a man-

The 1998 temporary regulations contaigxception clarifies that the amounts that aner consistent with FERC rules, including
an exception to private business use for cdpsuer must use to redeem bonds consisttbe reciprocity conditions of FERC Order
tain output contracts if: (1) the contracgll payments that it receives under the coiNo. 888 (61 FR 21540, May 10, 1996).
term does not exceed three years; (2) the f§act, other than the portion of such payThe exception also applies to orders and
suer does not utilize tax-exempt financingnents that is properly allocable to the payules of state regulatory authorities pur-
to increase the generating capacity of itent of ordinary and necessary expensesant to a plan approved by the FERC that
system during the contract term; (3) thélirectly attributable to the operation andare comparable to certain FERC orders and
governmental owner offers non-discriminamaintenance of the facility (as described irules. The exception does not apply, how-
tory, open access transmission tariffs und&l.141-4(c)(2)(C)). ever, tfoghe jéfl!e, excr;ange, or other ?iSF_)I(_)Si'
certain rules of the Federal Energy Regula- : . . tion of bond-financed transmission facili-
tory Commission (FERC) (or comparablgL 0. ;Eﬁﬁ;glsexcepnons for transmission e 10 a nongovernmental person.
provisions of state law pursuant to a plan Commentators recommended that the
approved by the FERC); (4) all of the out- The 1998 temporary regulations do nogxception be expanded to apply to open ac-
put sold is attributable to excess capacityeat all use of transmission facilities purcess tariffs that are offered under state law
resulting from the offer of the open accessuant to standard tariffs as general publierovisions that are comparable to FERC
tariffs; (5) the contract mitigates strandedise, but contain certain special exceptiorislles, regardless of whether those provi-
costs attributable to the open access tariff) private business use of transmission f&lons are promulgated by a state regulatory
and (6) any stranded costs recovered by ti#ities. Some commentators suggested thatthority or approved by the FERC. The
governmental owner are applied asise of transmission facilities under standar@Vised regulations adopt this suggested
promptly as is reasonably practical to retariffs should be treated as general publighange.
deem tax-exempt bonds in a manner comse, and therefore should never result in Commentators also requested clarifica-
sistent with §1.141-12. private business use. The revised regulion regarding the circumstances in which

Comments were received regardingions do not treat all use of transmission fé&n independent system operator (ISO) may
many of the above requirements. In pagilities pursuant to standard tariffs as gerPe treated as a private business user of
ticular, many commentators suggested thatal public use, but retain and modify théransmission facilities. Some commenta-
the maximum contract term should be exspecial exceptions, as discussed below. tors suggested that the operation of trans-
tended beyond three years. Some com- The 1998 temporary regulations contaiffission facilities by an ISO is a quasi-gov-
mentators recommended eliminating thawo special exceptions under which certaigfnmental function and thus should never
prohibition on tax-exempt financing to in-actions with respect to transmission faciliconstitute private business use. Some com-
crease capacity during the contract ternties financed by an issue are not treated B¥entators requested clarification of
Others suggested theé minimiscapacity deliberate actions under §1.141-2(d). Thehether the existing rules for management
increases should be permitted. Somfirst exception provides that the executiogontracts under section 141 may be applied
commentators suggested that the requiref a contract for the use of transmission f40 arrangements for the operation of trans-
ment that a contract mitigate strandedilities is not treated as a deliberate action fission facilities by an ISO.
costs should be eliminated because thhe contract is entered into in response to or The revised regulations do not provide
purpose of that provision is accomplisheih anticipation of a specific order by thethat the operation of bond-financed trans-
by the requirement that all of the outpuEERC to wheel power under sections 21mission facilities by an ISO or other re-
sold be attributable to excess capacitgnd 212 of the Federal Power Act (1@®ional transmission organization (RTO) is
from open access tariffs. Some comment&).S.C. 824j and 824k) (or a state regulatorfisregarded under section 141. However,
tors recommended deleting the referenauthority under comparable provisions othe existing rules for management contracts
to FERC approval of state open accessate law pursuant to a plan approved by ti#der section 141, including Revenue Pro-

9. Special exception for sales of output
attributable to excess generating
capacity resulting from open access

2001-14 L.R.B. 979 April 2, 2001



cedure 97-13 (1997-1 C.B. 632), are aplefinition of transmission facilities createsfor public comment with respect to devel-
plicable in determining whether an arrangadinwarranted complexity. They recom-opments in the electric power industry that
ment for the operation of transmission famended that facilities used for ancillary serhave occurred since the publication of the
cilities by an ISO or other RTO results invices be treated as transmission facilities998 temporary regulations. The revised
private business use, including a determinanly for purposes of the special exceptionsegulations are published in temporary
tion of whether the arrangement is properlfor transmission facilities in the regulationsform with the expectation that the Treasury
characterized as a lease for federal inconféhe revised regulations adopt this apand the IRS will reexamine them in light of
tax purposes. Comments are requested proach. new developments within the next three
whether additional guidance is needed con- . . years.
cerning the treatment under section 141 & Section 1.141-8T $15 Million Comments are invited on whether fur-
arrangements for the operation of bond-fi- Limitation for Output Facilities ther guidance is needed to address the new
nanced transmission facilities by an ISO or | jnqer the 1998 temporary regulationst,ypes of contractual arrangements that are
other RTO. property that replaces existing property jarising in the electric power industry. In
The 1998 temporary regulations providgqated as part of the same project as the particular, comments are invited on
a special transition rule for bonds (Otheblaced property unless, among other thing@’,hether additional guidance is needed to
than advance refunding bonds) that refungla ,onds that finance the replaced proper?jdress the proper treatment under section
bonds issued prior to July 9, 1996 (the ef;5e 4 weighted average maturity that i 41 of output contracts for the use of trans-
fective date of FERC Order No. 888).,, greater than 120 percent of the reasofission and distribution facilities under
Under this rule, an action taken or to b%bly expected economic life of the replacedPEN access, and output contracts for ancil-
taken with respect to transmission facilitie roperty. lary services that are necessary to maintain
is not taken into account under the reason- oo commentator noted that it is nofh€ reliability of a transmission grid. Com-
able expectations test of §1.141-2(d) if thgymon to allocate bonds that finance oufMents are also requested on the impact of
action is described in one of the two specieHut facilities to the specific assets that confERC Order No. 2000 (65 FR 810, January
exceptions discussed above and theico those facilities, and thus it may be dif®: 2000) on tax-exempt bonds issued by
weighted average maturity of the refunding i to determine whether this 120 percen?Ub"C power systems, including whether
bonds does not exceed the remaini”ﬂaquirement is met. The revised regu|azgdditional guidance is needed regarding the
weighted average maturity of the priokjons amend this rule so that it applies to tHRrOPer treatment under section 141 of
bonds. entire output facility of which the rep|(,chedarrang;;ements for the operation of bond-fi-
Commentators recommended that thﬁroperty is a part, rather than the specifieanced transmission facilities by an ISO or
July 9, 1996, date be changed to a date QRget being replaced. other RTO that satisfies the requirements of
or after February 23, 1998 (the effective Order 2000.
date of the 1998 temporary regulations)c. Need for Temporary Regulations and
The revised regulations change the cut-off Request for Public Comments

daﬁn?efiﬁgui%égielnigirar regulations Congress passed the Energy Policy Act'Sections e o e o
porary reg of 1992 to encourage restructuring of thalicable to bonds sold on or after January

issuers may apply the special exceptloneﬁeCtriC power industry. Since that time, the&9, 2001. Section 1.142(f)(4)-1 applies to

Effective Dates

e e b o o e i alctors madeor o s o 15,
9%es to open up access to transmission facP01. Section 1.150-5 applies to notices

lations. However, issuers may not apply, Treasury and the IRS are aware thapd elections filed on or after January 19,

the exceptions to refunding bonds issued WMese initiatives are causing rapid change@m'

or after the effective date, unless the relh the electric power indust _
funding bonds are subject to the 1998 tem P - Special Analyses

orary regulations in their entirety. Com-- The 1998 temporary regulations were
porary reg e Bublished in order to provide immediate It has been determined that this Treasury
mentators suggested that, in order t

. uidance under section 141 regarding thdecision is not a significant regulatory ac-
encourage open access, issuers should . ) . .
. . ect on the tax-exempt status of bonds dion as defined in Executive Order 12866.
permitted to apply the exceptions to refunds. oo : . .
: . ., certain restructuring transactions necessamfherefore, a regulatory assessment is not
ing bonds that are not otherwise subject t,ro - 2 . : .
. ) . for utilities to participate in a restructuredrequired. It has also been determined that
the regulations. The revised regulations Lt : _ .
adopt this change electric utility industry. Treasury and thesection 553(b) of the Administrative Proce-
' IRS are aware, however, that restructuringure Act (5 U.S.C. chapter 5) does not
11. Definition of transmission faciliies  €fforts are evolving and uncertain, and thaipply to these regulations.
new types of arrangements may be devel- It is hereby certified that the collection of
The 1998 temporary regulations defin@ped to implement restructuring. information in these regulations will not
transmission facilities to include facilities Accordingly, the revised regulations aréhave a significant impact on a substantial
that are necessary to provide ancillary sepublished in both temporary and proposedumber of small entities. This certification
vices required to be offered as part of opeflorm in order to continue to provide guid-is based upon the fact that in the years 1987
access transmission tariffs under FER@nce on which issuers can rely in evaluathrough 1997 a total of only 80 different
rules. Commentators stated that the inclung their participation in open accesstate or local government issuers of exempt

sion of ancillary services within the generategimes, while providing the opportunityfacility bonds issued under section 142(f)
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for facilities for the local furnishing of elec- (2) Benefits and burdens test. *oRk Kk
tric energy or gas filed information returng3) Take contract or take or pay contract. ~ Par. 3. Section 1.141-7T is revised to

with the IRS under section 149(e). Furthef4) Requirements contracts. read as follows:
an election under section 142(f)(4) is in ng5) Output contract properly characterized .
event required to be filed with the Internabs a lease. §1.141-7T Special rules for output

Revenue Service more than once. Theréd) Measurement of private business use. facilities (temporary).
fore, a Regulatory Flexibility Analysis (e) Measurement of private security or pay-
under the Regulatory Flexibility Act (5 ment.

U.S.C. chapter 6) is not required. Pursuaff) Exceptions for certain contracts.

to section 7805(f) of the Internal Revenugl) Small purchases of output.

Code, these temporary regulations will b€2) Swapping and pooling arrangements.
submitted to the Chief Counsel for Advo+3) Short-term output contracts.

cacy of the Small Business Administratior{4) Special 3-year exception for sales
for comment on its impact on small busioutput attributable to excess generating ¢
ness. pacity resulting from participation in open

(a) Overview This section provides spe-
cial rules to determine whether arrange-
ments for the purchase of output from an
output facility cause an issue of bonds to
meet the private business tests. For this

Jpurpose, unless otherwise stated, water fa-

glities are treated as output facilities. Sec-

tions 1.141-3 and 1.141-4 generally apply

ACCEsS. to determine whether other types”of

(5) Special exceptions for transmission fa2irangements for use of an output facility

i cause an issue to meet the private business
The principal authors of these regulaSilities. tests.

tions are Bruce M. Serchuk, and Rose M6) Certain conduit parties disregarded. _— , i
Weber. Offi f Chief C | (Tax Ex-(9) Allocations of output facilities and sys- . (b) Definitions For purposes qf this Sec
eper, Orice o let Lounse (Tax Ex tion and §1.141-8T, the following defini-
empt and Government Entities), Intern?}{i;né' © and . e tions and rules apply:
Revenue Service, and Stephen J. Wats acts and circumstances analysis. - i .
Office of Tax Legislative CoFl)JnseI Depart(2) lllustrations. ) Avallabe output The avaliable out
g » bep put of a facility financed by an issue is de-

ment of the Treasury. However, other pet3) Transmission contracts. termined by multiplying the number of
units produced or to be produced by the fa-

sonnel from the IRS and Treasury Deparf4) Allocation of payments.
cility in one year by the number of years in

Drafting Information

ment participated in their development. (1) Examples.

* % * * %

§1.141-8T $15 million limitation for the measurement period of that facility for
Adoption of Amendments to the output facilities (temporary). thatissue. ",
Regulations (i) Generating facilities The number
(@) In general. of units produced or to be produced by a
Accordingly, 26 CFR part 1 is amended) General rule. N ~ generating facility in one year is deter-
as follows: (2) Reduction in $15 million output limita- mined by reference to its nameplate ca-
tion for outstanding issues. . pacity or the equivalent (or where there is
PART 1—INCOME TAXES (3) Benefits and burdens test applicable. g nameplate capacity or the equivalent,
(b) Definition of project. its maximum capacity), which is not re-

Paragraph 1. The authority citation for(l) General rule.
part 1 continues to read in part as follows: (2) Separate ownership.

e * % % .
éuth(;rlty.SZGt_U.S.lCiZfog . ded 3) Generapng property. (i) Transmission and other output facili-
ar. 2. >ection L. 24U 1S amendec i) Transmission. ties—(A) In general. For transmission, co-

revising the entries for 881.141-7T, ; . S
g 58 (5) Subsequent improvements. generation, and other output facilities,

|10.V1v451.1—8T and 1.141-15T to read as folg) Replacement property. available output must be measured in a rea-

duced for reserves, maintenance or other
unutilized capacity.

£C2 Ei(fmples. sonable manner to reflect capacity.
81.141-0 Table of contents. (B) Electric transmission facilities
P 81.141-15T Effective dates (temporary). Measure'ment of the 'avallable. oqtput Of. ?"

or a portion of electric transmission facili-

§1.141-7T Special rules for output (@) through (e) [Reserved]: . tigs may pe determineq in a manner con-
facilities (temporary). (f) Effective dates for certain regulations reSISItent with the reportlng 'rules and re-

lating to output facilities. quirements for transmission networks
(a) Overview. (1) General rule. promulgated by the Federal Energy Regu-
(b) Definitions. (2) Transition rule for requirement con-latory Commission (FERC). For example,
(1) Available output. tracts. for a transmission network, the use of ag-
(2) Measurement period. (3) Elective application of 1998 temporarygregate load and load share ratios in a
(3) Sale at wholesale. regulations. manner consistent with the requirements of
(4) Take contract and take or pay contract.(g) Refunding bonds. the FERC may be reasonable. In addition,
(5) Transmission facilities. (h) Permissive retroactive application. ~ depending on the facts and circumstances,
(6) Nonqualified amount. (i) Permissive retroactive application ofmeasurement of the available output of
(c) Output contracts. certain regulations pertaining to output contransmission facilities using thermal capac-
(1) General rule. tracts. ity or transfer capacity may be reasonable.
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(iii)y Special rule for facilities with signif- the output under the contract, whether afens of paying debt service on an issue to
icant unutilized capacity If an issuer rea- not the output facility is capable of provid-the extent that the issuer reasonably expects
sonably expects on the issue date that péng the output. that it is substantially certain that payments
sons that are treated as private business(5) Transmission facilities-(i) In gen- will be made under the terms of the con-
users will purchase more than 20 percent efal. Transmission facilitiegre facilities tract (disregarding default, insolvency, or
the actual output of the facility financedfor the transmission or distribution of out-other similar circumstances). For example,
with the issue, the Commissioner may desut. an output contract is treated as transferring
termine the number of units produced or to (ii) Special rule for ancillary services burdens of paying debt service on an issue
be produced by the facility in one year on &or purposes of paragraph (f)(5), transmist payments must be made upon contract
reasonable basis other than by reference gimn facilities include facilities necessary tdermination.
nameplate capacity, such as the average gxevide ancillary services required to be of- (iii) Payments pursuant to pledged con-
pected annual output of the facility. For exfered as part of open access transmissitract. Payments made or to be made under
ample, the Commissioner may determintariffs under rules promulgated by thehe terms of an output contract that is
the available output of a financed peakinfERC under sections 205 and 206 of theledged as security for an issue are taken
electric generating unit by reference to thEederal Power Act (16 U.S.C. 824d anthto account under the private business tests
reasonably expected annual output of th&24e). Thus, if a facility also serves aneven if the issuer reasonably expects that it
unit if the issuer reasonably expects, on thather function (for example, a facility thatis not substantially certain that payments
issue date of bonds that finance the uniprovides for operating reserves for transwill be made under the contract (disregard-
that an investor-owned utility will purchasemission and also provides generation) aing default, insolvency, or other similar cir-
more than 20 percent of the actual output @fllocable portion of the facility is treated axumstances). For this purpose, an output
the facility during the measurement perio@ transmission facility for purposes of paraeontract is pledged as security only if the
under a take or pay contract, even if thgraph (f)(5) of this section. bond documents provide that the pledged
amount of output purchased is less than 10 (6) Nonqualified amount The nonquali- contract cannot be substantially amended
percent of the available output determinetied amount with respect to an issue is davithout the consent of bondholders or a
by reference to nameplate capacity. Thermined under section 141(b)(8). trustee for the bondholders. This paragraph
reasonably expected annual output of the (c) Output contracts—(1) General rule (c)(2)(iii) applies to pledges made on or
generating facility must be consistent withThe purchase by a nongovernmental perseaiiter February 23, 1998, with respect to
the capacity reported for prudent reliabilityof available output of an output facility (out-bonds that are subject to this section.
purposes. put contract) financed with the proceeds of (3) Take contract or take or pay contract

(iv) Special rule for facilities with a lim- an issue is taken into account under the pithe benefits and burdens test is met if a
ited source of supplylf a limited source of vate business tests if the purchase has the mbngovernmental person agrees pursuant to
supply constrains the output of an outpuect of transferring substantial benefits o take contract or a take or pay contract to
facility, the number of units produced or taowning the facility and substantial burdengpurchase available output of a facility.
be produced by the facility must be deteref paying the debt service on bonds used (4) Requirements contraets(i) In gen-
mined by reasonably taking into accounfdirectly or indirectly) to finance the facility eral. A requirements contract under which
those constraints. For this purpose, a linfthe benefits and burdens test). See pam-hongovernmental person agrees to pur-
ited source of supply shall include a physigraph (c)(5) of this section for the treatmenthase all or part of its output requirements
cal limitation (for example, flow of water), of an output contract that is properly charads taken into account under the private busi-
but not an economic limitation (for exam-terized as a lease for Federal income taess tests only to the extent that, based on
ple, cost of coal or gas). For example, thpurposes. See paragraphs (d) and (e) of tlits the facts and circumstances, the contract
available output of a hydroelectric unitsection for rules regarding measuring thmeets the benefits and burdens test. See
must be determined by reference to the rease of, and payments of debt service for, &1.141-15T(f)(2) for special effective dates
sonably expected annual flow of wateputput facility for determining whether thefor the application of this paragraph (c)(4)
through the unit. private business tests are met. See alsmissues financing facilities subject to re-

(2) Measurement period The measure- 8§1.141-8T for rules for when an issue thajuirements contracts.
ment period of an output facility financedfinances an output facility (other than a (i) Significant factors Significant fac-
by an issue is determined undewater facility) meets the private businessors that tend to establish that the benefits
81.141-3(g). tests because the nonqualified amount of tleed burdens test is met under the rule set

(3) Sale at wholesale For purposes of issue exceeds $15 million. forth in paragraph (c)(4)(i) of this section
this section, a sale at wholesale means a(2) Benefits and burdens tes{i) Bene- include, but are not limited to—
sale of output to any person for resale.  fits of ownership An output contract trans- (A) The purchaser’s customer base has

(4) Take contract and take or pay confers substantial benefits of owning a facilitysignificant indicators of stability, such as
tract. Atake contracts an output contract if the contract gives the purchaser (directarge size, diverse composition, and a sub-
under which a purchaser agrees to pay for indirectly) rights to capacity of the facil- stantial residential component;
the output under the contract if the outputy on a basis that is preferential to the (B) The contract covers historical re-
facility is capable of providing the output.rights of the general public. quirements of the purchaser, rather than
A take or pay contrads an output contract (i) Burdens of paying debt servicdn only projected requirements that are in ad-
under which a purchaser agrees to pay foutput contract transfers substantial budition to historical requirements; and
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(C) The purchaser agrees not to construghct is not taken into account under the priures for property that does not increase the
or acquire other power resources to meghte business tests if the average annuggnerating capacity of the system by more
the requirements covered by the contract. payments under the contract that are suthan 3 percent).

(iiiy Special rule for retail requirements stantially certain to be made under para- (iii) The governmental owner offers non-
contracts In general, a requirements congraph (c)(2)(ii) of this section do not ex-discriminatory, open access transmission
tract that is not a sale at wholesalegfail ceed 0.5 percent of the average annual dehtiffs for use of its transmission system
requirements contragtdoes not meet the service on all outstanding tax-exemppursuant to rules promulgated by the FERC
benefits and burdens test because the obligpnds issued to finance the facility, deterander sections 205 and 206 of the Federal
ation to make payments on the contract imined as of the effective date of the conPower Act (16 U.S.C. 824d and 824e) (or
contingent on the output requirements of &act. comparable provisions of state law).
single user. Such a requirements contract in(2) Swapping and pooling arrange- (iv) All of the output sold under the con-
general meets the benefits and burdens testents An agreement that provides fortract is attributable to excess capacity re-
however, to the extent that it contains corswapping or pooling of output by one oisulting from the offer of the non-discrimi-
tractual terms that obligate the purchaser tnore governmental persons and one oratory, open access transmission tariffs
make payments that are not contingent amore nongovernmental persons does notferred to in paragraph (f)(5)(iii) of this
the output requirements of the purchaser oesult in private business use of the outpsection.
that obligate the purchaser to have outptecility owned by the governmental person (v) All payments received by the govern-
requirements. For example, a requirements the extent that— mental owner under the contract (other than
contract with an industrial purchaser meets (i) The swapped output is reasonably exhe portion of such payments described in
the benefits and burdens test if the purchageected to be approximately equal in valu§1.141-4(c)(2)(C)) are applied as promptly
enters into additional contractual obliga{determined over periods of one year oas is reasonably practical to redeem tax-ex-
tions with the issuer or another governmeness); and empt bonds that financed the output facility
tal unit not to cease operations. Aretail re- (ii) The purpose of the agreement is tin a manner consistent with §1.141-12.
guirements contract does not meet thenable each of the parties to satisfy differ- (5) Special exceptions for transmission
benefits and burdens test by reason of a preat peak load demands, to accommodatacilities—(i) Mandated wheeling Enter-
vision that requires the purchaser to pay reeemporary outages, to diversify supply, oing into a contract for the use of transmis-
sonable and customary damages (including enhance reliability in accordance withsion facilities financed by an issue is not
liquidated damages) in the event of a desrudent reliability standards. treated as a deliberate action under
fault, or a provision that permits the pur- (3) Short-term output contracté\n out- 81.141-2(d) if—
chaser to pay a specified amount to termput contract with a nongovernmental per- (A) The contract is entered into in re-
nate the contract while the purchaser ha®on is not taken into account under the prsponse to (or in anticipation of) an order by
requirements, in each case if the amount ghte business tests if— the United States under sections 211 and
the payment is reasonably related to the pur- (i) The term of the contract, including all212 of the Federal Power Act (16 U.S.C.
chaser’s obligation to buy requirements thaenewal options, is not longer than 1 year;824j and 824Kk) (or a state regulatory au-
is discharged by the payment. (i) The contract either is a negotiatedthority under comparable provisions of

(5) Output contract properly character- arm’s-length arrangement that provides fostate law); and
ized as a leaseNotwithstanding any other compensation at fair market value, or is (B) The terms of the contract abena
provision of this section, an output contradbased on generally applicable and unfideand arm’s length, and the consideration
that is properly characterized as a lease ftormly applied rates; and paid is consistent with the provisions of
Federal income tax purposes shall be tested(iii) The output facility is not financed section 212(a) of the Federal Power Act.
under the rules contained in §81.141-3 arfdr a principal purpose of providing that fa- (ii) Actions taken to implement non-dis-
1.141-4 to determine whether it is takewility for use by that nongovernmental pereriminatory, open accessAn action is not
into account under the private businesson. treated as a deliberate action under
tests. (4) Special 3-year exception for sales 0§1.141-2(d) if it is taken to implement the

(d) Measurement of private business.us@utput attributable to excess generating casffering of non-discriminatory, open access
If an output contract results in private busipacity resulting from participation in opentariffs for the use of transmission facilities
ness use under this section, the amount afcess The purchase of output of an elecfinanced by an issue in a manner consistent
private business use generally is th#ic generating facility by a nongovernmenwith rules promulgated by the FERC under
amount of output purchased under the cotal person is not treated as private businessctions 205 and 206 of the Federal Power
tract. use if all of the following requirements areAct (16 U.S.C. 824d and 824e) (or compa-

(e) Measurement of private security ormet: rable provisions of state law). This para-
payment. The measurement of payments (i) The term of the contract is not longeigraph (f)(5)(ii) does not apply, however, to
made or to be made by nongovernment#than 3 years, including all renewal optionsthe sale, exchange, or other disposition of
persons under output contracts as a percent(ii) The issuer does not make expenditransmission facilities to a nongovernmen-
of the debt service of an issue is determinddres to increase the generating capacity t#l person.
under the rules provided in §1.141-4. its system during the term of the contract (iii) Application of reasonable expecta-

(f) Exceptions for certain contraets(1) that are, or will be, financed with proceedsions test to certain current refunding
Small purchases of outpuAn output con- of tax-exempt bonds (other than expendbonds An action taken or to be taken with
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respect to transmission facilities refinancetbw voltage distribution system of the (h) Examples The following examples
by an issue is not taken into account undewner of that unit and that cannot physiilustrate the application of this section:
the reasonable expectations test dafally leave that distribution system gener- Example 1. Joint ownershifZ, an investor-owned
81.141-2(d) if— ally must be allocated to those receivinglectric utility, and City H agree to construct an elec-

(A) The action is described in paragraplelectricity through that distribution systemic 9enerating facility of a size sufficient to take ad-

. " . . . vantage of the economies of scale. H will issue $50
(H(B)(i) or (i) of this section; Output may be allocated without regard tQ . == > A-year bonds, and Z will use $100 mil-

(B) The bonds of the issue are current rgghysical limitations, however, if exchang@on of its funds for construction of a facility they will
funding bonds that, directly or indirectly,or similar agreements provide output to @intly own as tenants in common. Each of the partic-
refund bonds originally issued before Febpurchaser where, but for the exchangigants will share in the ownership, output, and operat-
ruary 23, 1998; and agreements, it would not be possible for tHb@liis;‘F;?:fl‘zscgfsttg‘? tfr?g”fgi:r p:ﬁg;’ir;'ognt: t'::rg%mrl:
(C) The weighted average maturity ofseller to provide output to that purchaser. .. o-thirds by Z. H's bon;ys’ will be secured byyH,S
the refunding bonds is not greater than the (ii) Contract terms relating to perfor- gwnership interest in the facility and by revenues to be
remaining weighted average maturity ofnance A contract to provide a specifiedderived from its share of the annual output of the facil-
those prior bonds. amount of electricity from a system, bufty: H will need only 50 percent of its share of the an-

(6) Certain conduit parties disregarded only when at least that amount of electricit2 OutPut of the facility during the first 20 years of

. . . . . perations. It agrees to sell 10 percent of its share of

Anongovernmental person acting solely asia being generated by a particular unit, is alr, 5 nual output to Z for a period of 20 years pur-
conduit for the exchange of output amongpcated to that unit. For example, a contragliant to a contract under which Z agrees to take that
governmentally owned and operated utilitieto buy 20 MW of system power with a rightpower if available. The facility will begin operation,
is disregarded in determining whether théo take up to 40 percent of the actual outp@nd Z will begin to receive power, 4 years after the H
private business tests are met with respectaba specific 50 MW facility whenever total o9 o 'Ssueddb I:e.meas.“rze(;nem pewdlfm t.rl'le
financed facilities owned by a governmentadystem output i; in;uﬁicient to megt allo gl)lptﬁgyre':%?ﬁ;g 436 p:rf::teo'fsits S%Z?és(')f th:z(r)]rmal
person. Use of property by a power mathe seller’s obligations generally is allo-ouput to numerous other private utilities under con-
keter in the trade or business of purchasirgpted to the specific facility rather than taracts of one year or less that satisfy the exception
and reselling power, however, is taken intthe system. under paragraph (f)(3) of this section. No other con-
account under the private business tests. (i) Common plan of financingA con-  acts will be executed obligating any person to pur-

. o . chase any specified amount of the power for any spec-

(9) Allocations of output facilities and tract entered into as part of a common plag, period of time. No person (other than Z) will
systems-(1) Facts and circumstancesof financing for a facility generally is allo- make payments substantially certain to be made (dis-
analysis Whether output sold under arcated to the facility if debt service for theregarding default, insolvency, or other similar circum-
output contract is allocated to a particulaissue of bonds is reasonably expected to B@nces) under paragraph (c)(2) of this section that will
facility (for example, a generating unit), topaid, directly or indirectly, from payments&eesbti'tsg'rvai‘cga;:fs;:(;;EZZ?’:;;?;C?I‘;‘;‘:ri‘i d‘i’rfeggg”;g
the entire system of the seller of that outpuubstantially certain to be made under the | . ic Hs share of the facilities. The bonds are not
(net of any uses of that system output allesontract (disregarding default, insolvencyprivate activity bonds, because H's one-third interest
cated to a particular facility), or to a portioror other similar circumstances). in the facility is not treated as used by the other owners
of a facility is based on all the facts and cir- (iv) Pricing method Pricing based on ©f the facility. Although 10 percent of H's share of the
cumstances. Significant factors to be corthe capital and generating costs of a partigﬂgfgs‘;”giuéOLIT;;agf)"\'/té’r‘:’r'r':ebri;Ssgr's';;heutrﬁf s
sidered in determining the allocation of amilar turbine tends to indicate that OUtpUteciion, that p'omon constitutes not more than 10 per-
output contract to financed property are thender the contract is properly allocated teent of the available output of H's ownership interest
following: that turbine. in the facility.

(i) The extent to which it is physically (3) Transmission contracts/Nhether use ~ Example 2. Requirements contract treated as take
possible to deliver output to or from a parunder an output contract for transmission jntract (i) City J issues 20-year bonds to acquire an
ticular facility or system. allocated to a particular facility or to aSectic 9enerating facility having a reasonably ex-

" . . . pected economic life substantially greater than 20

(ii) The terms of a contract relating to theransmission network is based on all the.,s and a nameplate capacity of 100 MW. The
delivery of output (such as delivery limita-facts and circumstances, in a manner Simvailable output of the facility under paragraph (b)(1)
tions and options or obligations to delivefar to paragraphs (g)(1) and (2) of this se®f this section is approximately 17,520,000 MWh
power from additional sources). tion. In general, the method used to detefL00 MW X 24 hours X 365 days X 20 years). On the

(ili) Whether a contract is entered into asnine payments under a contract is a mot)%vsv‘:;gffn'itj etgterrz\'/':g;a_‘rcmgaaﬁf ‘g’;t:lsT' ?\;V'enrvre;_tor'
part of a common plan of financing for a fasignificant contract term for this purpoS&yirements for a%eriod of 10 years, Comﬁ;encmg on
cility. than nominal contract path. In general, ithe issue date. J reasonably expects that T will actu-

(iv) The method of pricing output underreasonable and consistently applied, the d&ly purchase an average of 30 MW over the 10-year
the contract, such as the use of market ratEsmination of use of transmission facilitieg¢"lod- Based on all of the facts and circumstances,
rather than rates designed to pay debt semder an output contract may be based orl’§uding the size, diversity, and composition of T's

. . . . .customer base, J reasonably expects that it is substan-
vice of tax-exempt bonds used to finance @method used by third parties, such as religzy certain (disregarding default, insolvency, or
particular facility. bility councils. other similar circumstances) that T will actually pur-

(2) Mustrations The following illustrate  (4) Allocation of payments Payments chase only an average of 26 MW over the 10-year pe-

the factors set forth in paragraph (g)(1) ofor output provided by an output facility fi- fiod- The contractis a requirements contract that must
be taken into account under the private business tests

thls_ sect|or_1: o _nanced with two or more sources of fundf)ursuant to paragraph (c)(4) of this section because it
(i) Physical possibility. Output from a ing are generally allocated under the rulgsovides T with substantial benefits of ownership
generating unit that is fed directly into an 81.141-4(c). (rights to capacity) and obligates T with substantial
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burdens of making payments that the issuer reasonet anticipate that it will require additional electric re-of the financed facilities to the RTO need not be taken

ably expects are substantially certain. sources, and any new resources would produce elégto account in applying the reasonable expectations
(i) Under paragraph (d) of this section, the amourificity at a higher cost to MU than its cost under itgest to the refunding bonds.

of reasonably expected private business use under tAgntract with B. Nevertheless, B encourages MU 10 par 4. Section 1.141-8T is revised to

contract is approximately 15 percent (30 MW X 24construct a new generating plant sufficient to meet, o4 as follows:

hours X 365 days X 10 years, or 2,628,000 MWh) oMU’s requirements. MU issues obligations to con- ’

the available output. Accordingly, the issue meets thigruct facilities that will produce 1,000 MW of elec- B T

private business use test. J reasonably expects thatffi@ty. MU, B, and I, another investor-owned utility, 81.141 8T. $15 million limitation for

amount to be paid for an average of 26 MW of powegnter into an agreement under which MU assigns toQUtput facilities (temporary).

(less the operation and maintenance costs directly &8 rights under MU's take or pay contract with B.

tributable to generating that 26 MW of power), will beUnder this arrangement, | will pay MU, and MU will (@) In generat—(1) General rule Sec-

more than 10 percent of debt service on the issue of@ntinue to pay B, for the 1,000 MW. I's payments t¢jon 141(b)(4) provides a special private ac-

present-value basis. The payment for 26 MW oMU will at least equal the amounts required to Pa¥jvity bond limitation (the $15 million out-

power is an amount that J reasonably expects is subt service on MU's bonds.  In addition, under para; ut limitation) for issues 5 percent or more

stantially certain to be made under paragraph (c)(2) 8/aph (g)(1)(iii) of this section, the contract amonng h )d ¢ which P o b dt

this section. Accordingly, the issue meets the privafdU, B, and | is entered into as part of a common plaRT € proceeds or which are 1o be used 1o

security or payment test because J reasonab|y expe@(ginancing of the MU facilities. Under all the factsflnance Output faCI|ItIeS (Other than a faC'l'

that it is substantially certain that payment of mor@nd circumstances, MU's assignment to | of its rightity for the furnishing of water). Under this
Lhan 13 fpercent of the dbebt ser\acebwilldbe indiredlgélngzrr:xv cf)ggillri]tiaelsta::dg: g?r/a;cr)zgsc(tgl)soi"t?\?:bslgct‘)uIe' an issue consists of private activity
erived from payments by T. The bonds are priva g ; ;
activity bondg uynder par)::lgraph (c) of this sepctiori.ion- Because | is a nongovernmental person, MU OﬂdS under the private pusmess teStS. of
Further, if 15 percent of the sale proceeds of the issi@nds are private activity bonds. ;ecﬂon 141(b?(1) and (2) if the nonqul‘_"‘“'
is greater than $15 million and the issue meets the pri- Example 5. Transmission faciliies transferred di€d amount with respect to output facilities
vate security or payment test with respect to the $1®gional transmission organization(i) In 2001, the financed by the proceeds of the issue ex-
r_ni_llion output Iimitation‘, the bonds are also private acpublic utili_ties_ commis;ion of St_ate C adopts a plan foreeds $15 million. The $15 million output
t""té’ bondls ‘;”d/i:lsea_'o” 1;‘1(t?)(f‘)' See §1'141‘8T\;rsstrzg#gggt;gsne&cg:g\f’imgrl')’;?#ifmlgsh;epﬁ‘: d“iﬁmitation applies in addition to the private
xample 3. Allocation of existing contracts to ne S :
facilities. ppower Authority K, a p0|igtica| subdivision tail customers with non-discriminatory access to tran;_)USIneSS tes:’ts of section 141(b)(1) and (2)
created by the legislature in State X to own and opefission facilities within the State. The plan providedJnder section 141(b)(4) and paragraph
ate certain power generating facilities, sells all of théhat investor-owned utilities will transfer operating(a)(2) of this section, the $15 million output
power from its existing facilities to four private utility control over all of their transmission assets to a rdimjtation is reduced in certain cases.
i e S e o e s S (70,112 Sy, an st meds e st s
which the four systems are required to take or pa: - : ;
specified portiorzls of the totalqpower output uni)il }tlhebined assets as a single, state-wide system. munilon 141(b)(4) if both of the following tests
year 2029. Existing facilities supply all of the presenpally-owned utilities are eligible for, but are not re-aré met:
needs of the four utility systems, but their future powefiuired to participate in, the open access system (i) More than $15 million of the pro-
requirements are expected to increase substantially t:b@!?'edmente? bly t?? RTO. The functions ofdthe RTQeeds of the issue to be used with respect to
ond the capacity of K's current generating system. Kiclude control or transmission access and pricin i ;
iyssues 20_ygar tt,)(/)nds in 2004 togconstrucgt] a);arge gefgheduling transmission, control area operations, a?%p OUtpl‘!t facility are to be used for a pri-
erating facility. As part of the financing plan for thesettlements and billing. The RTO's compensatioN?te business use. InveStmem proceeds are
bonds, a fifth private utility system contracts with K tounder its operating agreement with transmission owiglisregarded for this purpose if they are not
take or pay for 15 percent of the available output of the's is based on a share of net profits from operating teglocated disproportionately to the private
new facility. The balance of the output of the new fafsggtice& The thSthCttl_innngc;?n iil gggfo;/tehd t'):y (tjh*blljsiness use portion of the issue.
cility will be available for sale as required, but initiall pursuant to sections an orthe Feaeral .. -
it i;ynot anticipated that there will b?e any need for tr{’s{?OWGFACt- (",) The payment of the prmmpgl of, or
power. The revenues from the contract with the fifth (i) In 1994, City D had issued bonds to finance im-the interest on, more than $15 million of the
private utility system will be sufficient to pay less tharprovements to its transmission system. In 2001, Sales proceeds of the portion of the issue
10 percent of the debt service on the bonds (deteransfers operating control of its transmission systemsed with respect to an output facility is
m_||r|1ed on Zplrgsent vall:e ??}?s)a 'LTe balz_;mce, Wtr;:ublthe ?TO pgrstrjlant to t?e restlrucithurlng_platm. A}Ftnﬁjnder the terms of the issue or any under-
will excee ercent of the debt service on theame time, D chooses to aj e private activity . -
bonds, will be pgid from revenues derived from théond regulations of §§1.1418|?L {hrougph 1.141-15 t!}/mg arrangement) dlre.CtIy or Ir_ldlreCtly_
contracts with the four systems initially from sale ofthe 1994 bonds. The operation of the financed facili- (A) Secured by any interest in an output
power produced by the old facilities. The output conties by the RTO results in private business use undfacility used or to be used for a private busi-
tracts with all the private utilities are allocated to K's§1.141-3. Under the special exception in paragraghess yse (or payments in respect of such an
entire generating system. See paragraphs (g)(1) affi(5) of this section, however, the transfer of control i%utput facility); or
(2) of this section. Thus, the bonds meet the privateot treated as a deliberate action. Accordingly, the ! .
business use test because more than 10 percent oftiaesfer of control does not cause the 1994 bonds to (B) To be derived from payments
proceeds will be used in the trade or business of a nameet the private activity bond tests. (whether or not to the issuer) in respect of

governmental person. In addition, the bonds meet the Example 6. Current refundingThe facts are the an output facility used or to be used for a
privatehsecurity or payn;eEt tss:)because payment édme as in Example 5 of this paragraph (h), and in agrivate business use.
more than 10 percent of the debt service, pursuant éiion D issues bonds in 2003 to currently refund the —_ - -
underlying arrangements, will be derived from pay41994 bonds. The weighted average m;/turity of the (2) Reduction in _$15_m|II|0n_output limi-
ments in respect of property used for a private busp03 bonds is not greater than the remaining weighté@tion for outstanding issues(i) General
ness use. average maturity of the 1994 bonds. D chooses falle. In determining whether an issue 5
Example 4. Allocation to displaced resourddu- apply the private activity bond regulations ofpercent or more of the proceeds of which
nicipal utility MU, a political subdivision, purchases §§1.141-1 through 1.141-15 to the refunding bondg;ra g he used with respect to an output fa-
all of the electricity required to meet the needs of it general, reasonable expectations must be separately. . . L
customers (1,000 MW) from B, an investor-ownedested on the date that refunding bonds are issu ('i){lty consists O,f .prlvate ac.t|v.|ty.bonds
utility that operates its own electric generating faciliunder §1.141-2(d). Under the special exception iHNder the $15 million output limitation, the
ties, under a 50-year take or pay contract. MU dogmaragraph (f)(5) of this section, however, the transféb15 million limitation on private business
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use and private security or payments is ap- (ii) Separate facilities designed to servglaced in service more than 2 years before
plied by taking into account the aggregatesholesale customers and retail customerte other.
nonqualified amounts of any outstandingnd (5) Subsequent improvement§) In gen-
bonds of other issues 5 percent or more of (iii) A peaking unit and a baseload unit. eral. An improvement to generating or
the proceeds of which are or will be used (2) Separate ownershipExcept as oth- transmission facilities that is not part of the
with respect to that output facility or anyerwise provided in this paragraph (b)(2), faeriginal design of those facilities (the origi-
other output facility that is part of the sameilities that are not owned by the same penal project) is not part of the same project as
project. son are not part of the same project. the original project if the construction, re-
(i) Bonds taken into account~or pur- different governmental persons act in conzonstruction, or acquisition of that improve-
poses of this paragraph (a)(2), in applyingert to finance a project, however (for exment commences more than 3 years after the
the $15 million output limitation to an issueample as participants in a joint powers awriginal project was placed in service and the
(the later issue), a tax-exempt bond of arthority), their interests are aggregated witbonds issued to finance that improvement
other issue (the earlier issue) is taken int@spect to that project to determine whetheare issued more than 3 years after the origi-

account if— the $15 million output limitation is met. In nal project was placed in service.
(A) That bond is outstanding on the issuthe case of undivided ownership interests in (i) Special rule for transmission facili-
date of the later issue; a single output facility, property that is noties An improvement to transmission facil-

(B) That bond will not be redeemedowned by different persons is treated aifies that is not part of the original design of
within 90 days of the issue date of the lateseparate projects only if the separate intethat property is not part of the same project
issue in connection with the refunding oksts are financed— as the original project if the issuer did not
that bond by the later issue; and (i) With bonds of different issuers; and reasonably expect the need to make that

(C) 5 percent or more of the sale pro- (i) Without a principal purpose of avoid-improvement when it commenced con-
ceeds of the earlier issue financed an outpiig the limitation in this section. struction of the original project and the con-
facility that is part of the same project as (3) Generating property-(i) Property struction, reconstruction, or acquisition of
the output facility that is financed by 5 peron same site In the case of generation andhat improvement is mandated by the fed-
cent or more of the sale proceeds of thelated facilitiesprojectmeans property lo- eral government or a state regulatory au-
later issue. cated at the same site. thority to accommodate requests for wheel-

(3) Benefits and burdens test applica- (ii) Special rule for generating units ing.
ble—(i) In general In applying the $15 Separate generating units are not part of the(6) Replacement propertyFor purposes
million output limitation, the benefits same project if one unit is reasonably exsf this section, property that replaces exist-
and burdens test of §1.141-7T appliegpected, on the issue date of each issue tlag property of an output facility is treated
except that “$15 million” is substitutedfinances the units, to be placed in servicas part of the same project as the replaced
for “10 percent”, or “5 percent” as ap-more than 3 years before the other. Conproperty unless—
propriate. mon facilities or property that will be func- (i) The need to replace the property was

(i) Earlier issues for the projectIf tionally related to more than one generatingot reasonably expected on the issue date
bonds of an earlier issue are outstandingnit must be allocated on a reasonabler the need to replace the property occurred
and must be taken into account under parhasis. If a generating unit already is cormore than 3 years before the issuer reason-
graph (a)(2) of this section, the nonqualistructed or is under construction (the firsably expected (determined on the issue date
fied amount for that earlier issue is multi-unit) and bonds are to be issued to finanad the bonds financing the property) that it
plied by a fraction, the numerator of whichan additional generating unit (the secondiould need to replace the property; and
is the adjusted issue price of the earliamit), all costs for any common facilities (i) The bonds that finance (and refi-
issue as of the issue date of the later issumgid or incurred before the earlier of thaance) the output facility have a weighted
and the denominator of which is the issussue date of bonds to finance the secoraerage maturity that is not greater than
price of the earlier issue. Pre-issuance aagnit or the commencement of constructiod20 percent of the reasonably expected
crued interest as defined in 81.148-1(b) isf the second unit are allocated to the firsgtconomic life of the facility.
disregarded for this purpose. unit. At the time that bonds are issued to fi- (c) Example The application of the pro-

(b) Definition of project—(1) General nance the second unit (or, if earlier, upomisions of this section is illustrated by the
rule. For purposes of paragraph (a)(2) afommencement of construction of thafollowing example
this sectionproject has the meaning pro- unit), any remaining costs of the common Example (i) Power Authority K, a political subdi-
vided in this paragraph. Facilities that aréacilities may be allocated between the firgfiSion: intends o issue a single issue of tax-exempt
functionally related and subordinate to and second units so that in the aggregag(%] ds at par with a stated principal amount and sale

) o ceeds of $500 million to finance the acquisition of
project are treated as part of that same prthe allocation is reasonable. an electric generating facility. No portion of the facil-
ject. Facilities having different purposes or (4) Transmission In the case of trans- ity will be used for a private business use, except that
serving different customer bases are not omission facilities project means function- L. an investor-owned utility, will purchase 10 percent
dinarily part of the same project. For exally related or contiguous property. Sepaf the output of the facility under a take contract and

. . . ill pay 10 percent of the debt service on the bonds.
ample, the following are generally not partate transmission facilities are not part d‘tlhe nonqualified amount with respect to the bonds is

of the same project— the same project if one facility is reasongso million.
(i) Generation and transmission facili-ably expected, on the issue date of each (i) The maximum amount of tax-exempt bonds
ties; issue that finances the facilities, to béhat may be issued for the acquisition of an interest in
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the facility in paragraph (i) of thixampleis $465 (a) through (e) [Reserved]. For further (2)(i) The weighted average maturity of
][“"','I‘?” t(rt]h":t_ is, $450 m'”"t’””for the ZO pZrcemd"fltheguidance see §1.141-15. the refunding bonds is longer than—
acilty that Is governmentally owned and used plus &y Efactive dates for certain regulations  (A) The weighted average maturity of

nonqualified amount of $15 million). lati liti
Par. 5. Section 1.141-15 is amended B ating to output facilities-(1) General the refunded bonds; or

- le. Except as otherwise provided in this (B) In the case of a short-term obliga-
revisin ragraph n r
ai; fguog\],vz? agraphs (c). (d) and (e) to ®%Section, §§1.141-7T and 1.141-8T apply t@on that the issuer reasonably expects to
bonds sold on or after January 19, 200%efund with a long-term financing (such
§1.141-15 Effective dates. that are subject to section 1301 of the Taxs a bond anticipation note), 120 percent
Reform Act of 1986 (100 Stat. 2602). of the weighted average reasonably ex-
_ _ (2) Transition rule for requirements con-pected economic life of the facilities fi-
(¢) Refunding bondsSections 1.141-1 tracts. For bonds otherwise subject thanced: or
through 1.141-6(a), 1.141-9 througlg§1.141-77 and 1.141-8T, (ji) A principal purpose for the issuance
1.141-14, 1.145-1 through 1.145-281 141-7T(c)(4) applies to output contractsf the refunding bonds is to make one or
1.150-1(a)(3) and the definition of bondentered into on or after February 23, 1998nore new conduit loans.
documents contained in §1.150-1(b) do n@n output contract is treated as entered into 1y permissive retroactive application
apply to any bonds issued on or after Magn or after that date if its term is extendedzycept as provided in §1.141-15(d) or (e)
16, 1997, to refund a bond to which thosghe parties to the contract change, or othgf paragraph (i) of this section, §§1.141-1
sections do not apply unless— material terms are amended on or after thg{rough 1.141-6 1.141-7T through
(1) The refunding bonds are subject t@ate. For purposes of this paragraph 141-gT, 1_141_'9 through 1.141-14,
section 1301 of the Tax Reform Act of(f)(2)— 1.145-1 through 1.145-2, 1.150-1(a)(3)
1986 (100 Stat. 2602); and (i) The extension of the term of a conynq the definition of bond documents con-
(2)(i) The weighted average maturity ofiract causes the contract to be treated as @gmed in §1. 150-1(b) may be applied in
the refunding bonds is longer than— tered into on the first day of the additionayhole, but not in part to—
(A) The weighted average maturity ofterm; (1) Outstanding bonds that are sold be-

the refunded bonds; or (i) The exercise by a party of a legallysyre January 19, 2001, and subject to sec-
(B) In the case of a short-term obligatiorenforceable right that was provided under g, 141 or

th_at the issuer rea}sonqbly expects to refumdntract befpre February 23, _1998, on terms (2) Refunding bonds sold on or after Jan-
with a long-term financing (such as a bonthat were fixed and determinable befor% : -
L . ary 19, 2001, that are subject to section
anticipation note), 120 percent of thesuch date, is not treated as an amendmenthfl
Welg'hte.zd average rggsongbly expgcted edbe contract. For example, the exercise by a (i) Permissive application of certain reg-
nomic life of the facilities financed; or purchaser after February 23, 1998, of a relati -
, . . . . ations pertaining to output contracts
(i) A principal purpose for the issuancenewal option that was provided under a co Section 1.141-7T(H)(4) and (5) may be ap-
of the refunding bonds is to make one dract before that date, on terms identical t i
more new cpndun Ioans.. . the original contract, is n(.)t treated as a Par. 7. Section 1.142(f)(4)-1 is added to
(d) Permissive application of regula- amendment of the contract; and read as follows:
tions Except as provided in paragraph (e) (iii) An amendment that reduces the term '
of this section, §§1.141-1 throughofa contract, or the amount of requirementsy 142(f)(4)-1 Manner of making election
1.141-6(a), 1.141-9 through 1.141-14covered by a contract, is not, in and of itg terminate tax-exempt bond financing.
1.145-1 through 1.145-2, 1.150-1(a)(33elf, material.
and the definition of bond documents con- (3) Elective application of 1998 tempo- (&) Overview Section 142(f)(4) permits
tained in §1.150-1(b) may be applied imary regulations For an issue sold on ora person engaged in the local furnishing of
whole, but not in part, to actions taken beafter January 19, 2001, and before Februagfectric energy or gas (a local furnisher)
fore February 23, 1998, with respect to— 15, 2001, an issuer may apply the provithat uses facilities financed with exempt fa-
(1) Bonds that are outstanding on Mayions of §§1.141-7T and 1.141-8T in effectility bonds under section 142(a)(8) and
16, 1997, and subject to section 141; or prior to January 19, 2001 (26 CFR part Ithat expands its service area in a manner in-
(2) Refunding bonds issued on or aftefevised April 1, 2000) in whole, but not inconsistent with the requirements of sections
May 16, 1997, that are subject to sectiopart, in lieu of applying §81.141-7T andl142(a)(8) and (f) to make an election to en-
141. 1.141-8T. sure that those bonds will continue to be
(e) Permissive application of certain sec- (9) Refunding bonds in generaExcept treated as exempt facility bonds. The elec-
tions The following sections may each bés otherwise provided in paragraph (h) dion must meet the requirements of para-

* Kk ok kK

lied to any bonds.

applied to any bonds— (i) of this section, §81.141-7T andgraphs (b) and (c) of this section.
(1) Section 1.141-3(b)(4): 1.141-8T do not apply to any bonds sold (b) Time for making electieA-(1) In
(2) Section 1.141-3(b)(6); and on or after January 19, 2001, to refund general An election under section
(3) Section 1.141-12. bond to which 8§81.141-7T and 1.141-8T42(f)(4)(B) must be filed with the Internal
Par. 6. Section 1.141-15T is revised t§0 nNot apply unless— Revenue Service on or before 90 days after

(1) The refunding bonds are subject tthe date of the service area expansion that
section 1301 of the Tax Reform Act ofcauses bonds to cease to meet the require-
81.141-15T Effective dates (temporary). 1986 (100 Stat. 2602); and ments of sections 142(a)(8) and (f).

read as follows:
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(2) Date of service area expansidror a local furnisher files an election within the (2) Section 1.142(f)(4)-1; and
the purposes of this section, the date of thgeriod specified in paragraph (b) of this (3) Section 1.142-2(c)(2).
service area expansion is the first date aection, section 150(b) does not apply to (b) Effective dates This section applies
which the local furnisher is authorized tdonds identified in the election during ando notices and elections filed on or after
collect revenue for the provision of servicafter that period. January 19, 2001.
in the expanded area. (e) Effect of failure to meet agreements

(c) Manner of making electionAn elec- If a local furnisher fails to meet any of the31-150-5T [Removed]
tion under section 142(f)(4)(B) must beconditions stated in an election pursuant to p5 10 Section 1.150-5T is removed.
captioned “ELECTION TO TERMINATE paragraph (c)(6) of this section, the election
TAX-EXEMPT BOND FINANCING”, isinvalid. PART 602—OMB CONTROL
must be signed under penalties of perjury (f) Corresponding provisions of the In-NUMBERS UNDER THE PAPERWORK
by a person who has authority to sign oternal Revenue Code of 1954ection REDUCTION ACT
behalf of the local furnisher, and must con103(b)(4)(E) of the Internal Revenue Code

tain the following information— of 1954 set forth corresponding require- P& 11. The authority for part 602 con-
(1) The name of the local furnisher:  ments for the exclusion from gross incomdnues to read as follows:
(2) The tax identification number of theof the interest on bonds issued for facilities Authority: 26 U.S.C. 7805. ,
local furnisher; for the local furnishing of electric energy or Par 12 . In 8602.101, paragraph (b) is
(3) The complete address of the locagas. For the purposes of this section arfgmended by adding an entry in numerical
furnisher; reference to sections 142(a)(8) and (f) gfrder to the table to read as follows:
_ (4) The date of the service area exparhe Internal Revenue Code of 1986 i_n§602_101 OMB Control numbers.
sion; cludes a reference to the corresponding
(5) Identification of each bond issue subportion of section 103(b)(4)(E) of the Inter-* * * * *
ject to the election, including the completenal Revenue Code of 1954. (b) ***

name of each issue, the tax identification (g) Effective dates This section applies
number of each issuer, the report number &6 elections made on or after January 19, Robert E. Wenzel,
the information return filed under sectior2001. Deputy Commissioner
149(e) for each issue, the issue date of each of Internal Revenue.
issue, the CUSIP number (if any) of the1.142(f)(4)-1T [Removed]

bond with the latest maturity of each issue, Approved January 10, 2001.

the issue price of each issue, the adjust%(]j;\/aer(-j 8. Section 1.142(f)(4)-1T is re- Jonathan Talisman,
issue price of each issue as of the date : i ) Assistant Secretary of the Treasury
the election, the earliest date on which the Pa- 9. Section 1.150-5 is added to read

bonds of each issue may be redeemed, a5 follows: (Filed by the Office of the Federal Register on January
T ; 17, 2001, 8:45 a.m., and published in the issue of the
:gebznpecézilrsgoggt t?]febgggisegf reezi;::nlqspst:)%l-150—5 Filing notices and elections.  Federal Register for Janu;)ry 18, 2001, 66 F.R. 4661)
date; (a) In general Notices and elections
(6) A statement that the local furnisheunder the following sections must be filed
making the election agrees to the condwith the Internal Revenue ServicEl11
tions stated in section 142(f)(4)(B); and Constitution Avenue, NW, Attention:
(7) A statement that each issuer of th& GE:TEB:O, Washington, DC 20224 or
bonds subject to the election has receivesiich other place designated by publication
written notice of the election. of a notice in the Internal Revenue Bul-
(d) Effect on section 150(bExcept as letin—
provided in paragraph (e) of this section, if (1) Section 1.141-12(d)(3);

CFR part or section where Current OMB

identified and described control No.

* k k k%

LAA2(D)(4)=d . . 1545-1730
* k k k%
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Part lll. Administrative, Procedural, and Miscellaneous

Form 7004—Research Credit pension period, taxpayers may use résefore October 1, 2000. The taxpayer’s
Suspension Period search credits attributable to a suspensidinst estimated tax payment due on or after

period as an adjustment to estimate@ctober 1, 2000, is the payment due on
Notice 2001-29 taxes. December 15, 2000. Taxpayer reduced

Under § 1.6081-3 of the Income Taxhe amount of its estimated tax payments
In Notice 2001-2, 2001-2 I.R.B. 265,Regulations, a 6-month extension of timetherwise required to be paid on Decem-
the Internal Revenue Service providedo file a corporate income tax return iser 15, 2000, by 660dollars, the amount
guidance to help taxpayers compute angranted automatically, if a corporationequal to its 60Qdollars of research credit
report their credit for increasing researciproperly files a completed Form 7004attributable to the period January 1
activities (research credit) under 8 41 oApplication for Automatic Extension ofthrough September 30, 2000, and avail-
the Internal Revenue Code for taxabl&ime to File Corporation Income Tax Re-able for use on October 1, 2000.
years that include the research credit susirn, and pays the balance due on line six For its taxable year ending December
pension periods described in § 502(d)(2f the form by the due date of the retur31, 2000, taxpayer wants an extension of
of the Tax Relief Extension Act of 1999,for which the extension applies. Becaustime to file its corporation income tax re-
Pub. L. No. 106-170 (the Act). This no-Notice 2001-2 provides that researckurn. Taxpayer's Form 7004 shows a bal-
tice provides additional guidance to coreredits attributable to a research creddnce due of 600dollars, the amount of
porate taxpayers that may request extesuspension period may not be used asita research credit attributable to the first
sions of time to file their income taxcredit against tax on a timely filed or latesuspension period that ended on Septem-
returns for taxable years that include exfiled original return for a taxable year thaber 30, 2000. Taxpayer files the Form
pired research credit suspension periodsincludes any part of the suspension pe004 on March 15, 2001, showing a bal-
Section 502(d) of the Act provides thatriod, a taxpayer seeking to obtain an exance due of 600dollars and indicating at
for purposes of the Code, any researdension of time for filing a corporate in-the top“Research Credit Suspension
credit attributable to the period beginningome tax return by filing Form 7004 mayPeriod.” Because taxpayer’'s 60@dollar
on July 1, 1999, and ending on Septembardicate a balance due on that form. Anpalance due for the taxable year ending
30, 2000, that is otherwise allowablébalance due that is attributable to a reDecember 31, 2000, results from research
under the Code, may not be taken into asearch credit suspension period that endecedits for the taxable year that are attrib-
count prior to October 1, 2000. Furtheron or before the close of the taxable yeartable to the first suspension period that
any research credit attributable to the pewill be eliminated when the taxpayer filesended on September 30, 2000, the exten-
riod beginning on October 1, 2000, andts Form 1139 or its amended income tagion will be granted automatically.
ending on September 30, 2001, that ieturn to claim its research credit for the
otherwise allowable under the Code, maguspension period that ended on or befofRAFTING INFORMATION
not be taken into account prior to Octobethe close of the taxable year. Therefore, if o . L
: : - The principal author of this notice is
1, 2001. a taxpayer is otherwise eligible for an ex: . : .
Notice 2001-2 provides that, for thetension of time to file its return and show L'S? J. Shuman of the Office of Assomatg
. = hief Counsel (Passthroughs and Special
Service to administer § 502(d) of the Act balance due that relates to the researg Hustries). For further information re-
properly, research credits attributable to eredit attributable to a suspension period1 ; 4 :
research credit suspension period may ntitat ended before the close of the appliczg—ardlng this notice, contact Ms. Shuman
. . . . at (202) 622-3120 (not a toll-free call).
be used as a credit against tax on a timetyje taxable year, the taxpayer may file a
filed or late filed original return for a tax- Form 7004 without paying that balance.
able year that includes any part of thafaxpayers should file the Form 7004
suspension period even if that original rewith the statementResearch Credit
turn is filed after the expiration of the susSuspension Period”indicated at the top
pension period. The research credit abf the form. ire
tributable to a suspension period may be For example, assume that a calenday: .,
taken into account after the close of thatear corporation expects that it will hav otice 2001-30
period as a credit against tax for a taxablet least 800 dollars of research credit for
year that includes any part of a suspensighe taxable year ending December 3lRURPOSE
period by filing a Form 1045 pplication 2000. The amount of research credit at-
for Tentative Refundor a Form 1139, tributable to the period from January 1 This notice provides tax relief under
Corporation Application for Tentative Re-through September 30, 2000, would b&ections 6081, 6161, 6404(h), 6654(e)(3),
fund, or by filing an amended income tax600x dollars (9/12 x 80@dollars). and 7508A of the Internal Revenue Code
return (Form 1040X, Form 1120X, or Taxpayer's 608 dollars of research for taxpayers affected by the Cerro
other amended return) on or after the dateedit attributable to the period January $rande Fire, which burned more than
the taxpayer files an original return for thehrough September 30, 2000, may not b#0,000 acres in New Mexico in 2000.
applicable tax year. Further, after theaken into account in determining any off his fire started on May 4, 2000, when
close of the applicable research credit suthe estimated tax payments that are dige National Park Service initiated a pre-
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scribed burn at Bandelier National Monu-organizations, certain excise tax returnquired by the Code or by regulations
ment in New Mexico. The President isand employment tax returns. See sectidhereunder.
sued a federal disaster declaration on M&01.7508A-1(c)(1) for a list of affected Section 7508A of the Code provides
13, 2000. The declaration covers 21 Neweturns. the Secretary with authority to postpone
Mexico counties: Los Alamos, Rio Ar- (4) The due date of any estimated tashe time for performing certain acts under
riba, Sandoval, Santa Fe, Bernalillo, Cipayment originally due on or after May 4the internal revenue laws for a taxpayer
bola, McKinley, Mora, San Juan, Sar2000, and on or before April 16, 2001, foaffected by a Presidentially declared dis-
Miguel, Taos, Chaves, DeBaca, Don#&axpayers located in the affected countiegster as defined in section 1033(h)(3).
Ana, Eddy, Guadalupe, Lincoln, Oteroand other affected taxpayers, is postpond®lrsuant to section 7508A(a) and section
Sierra, Socorro, and Torrance (“affectetby 90 days and extended by an addition&01.7508A-1 of the regulations, a period
counties”). These counties constitute aix months. This applies to estimated tagf up to 90 days may be disregarded in
“covered disaster area” within the meanpayments made by individuals, corporadetermining whether the performance of
ing of section 301.7508A-1(d)(2) of thetions, estates, and trusts. Individualssertain acts is timely under the internal
Procedure and Administration Regulatrusts, and calendar year corporations wilevenue laws. Section 301.7508A—
tions. not be subject to penalties for failure td(c)(1) lists seven acts performed by tax-
pay estimated tax installments for 200@ayers for which section 7508A relief
SUMMARY OF RELIEF with respect to installments that weranay apply. Among these acts are the fil-
(1) Individuals located in the affectegoriginally due on or after May 4, 2000.ing of certain tax returns; the payment of
counties and other individuals who ardndividuals, estates, trusts, and calendaertain taxes; the making of contributions
“affected taxpayers” as defined by sectiof€ar c_orpo_rations will not be s_ubject tdQ certain pension plans anq individual re-
301.7508A—1(d)(1) of the regulations Wi"penaltles with respect to the estlmateq t_amement _a_ccounts; _t_he filing of_ a Tax
have a postponement to January 16, Zodg;stallment due for 2001 that was origi-Court petition; the filing of a claim for
to file certain federal tax returns for calenn@lly due on or before April 16, 2001, asredit or refund of tax; and the bringing of
dar year 2000 that would otherwise pdPNng as the installment is paid by Januarg lawsuit upon a claim for credit or refund
due on April 16, 2001 (April 15, 2001, is16, 2002. Fiscal year_corporations _amd esf t_ax. Section 301.7508A-1(d)(1) de-
a Sunday). A postponement to Janua _tes will not be _subject to p_enaltleS foscribes th_e seven types of “affected tax-
16, 2002, is also granted to pay th ilure to pay estimated tax installmentgpayers” eligible for the 90_day postpone-
amount of tax (or any installment of tax)due on or after May 4, 2000, and on or benent. These taxpayers include, among
shown or required to be shown on thostore April 16, 2001, as long as such ineothers, any individual whose principal
returns. These returns include individugftallments are paid by the extended armesidence, and any business entity whose
income tax returns (Forms 1040, 104OApostp0ned due date. principal place of business, is located in
1040EZ, 1040NR, or 1040NR-EZ) and (5) In addition the Internal Revenuethe covered disaster area.
gift tax returns (Forms 709 and 709_A)_Service has granted a 90 day postpone- Se_ction 6404(h) of the Code provides
See section 301.7508A—1(c)(1) for a lisfnent of time to the “affected taxpayers'that if the Secretary extends for any pe-
of affected returns. to perform the other acts described in seciod the time for filing income tax returns
(2) Interest (and penalties relating to aion 391.75(_)8A—1(c)(1)_ of the reg_ula-_und_er section 608_1 and the time for pay-
failure to timely file or pay) will be abatedt'_ons’ including _the mak|_ng of contribu-ing income tax Wlth respect to such re-
through January 16, 200&ith respect to tions to certain pension plans andurns under section 6161 for taxpayers lo-
individual income taxaturnsfor calendar 'Ndividual retirement accounts. The posteated in a Presidentially declared disaster
m on April 16, ponement applies to acts required to barea, the Secretary shall abate for such pe-
2001, for individuals located in the af-Performed within the period beginning orriod the assessment of any interest pre-
fected counties and other individuals whéhe date of the fire (May 4, 2000) andscribed under section 6601 on such in-

are “affected taxpayers” as defined b)gnding on April 16, 2001. come tax. S_ection_ 301.7508A-1(f)
section 301.7508A—1(d)(1). BACKGROUND provides that if there is both a postpone-
(3) Affected taxpayers as defined by ment under section 7508A and extensions

section 301.7508A—1(d)(1) of the regula- Section 6081 of the Code provides that! time to file the return and pay the tax
tions other than individualsare granted the Secretary may grant a reasonable e¥l'der sections 6081 and 6161, interest
both a 90 day postponement under sectigansion of time (generally not to exceed &'l be abated under section 6404(h) for
7508A and a six month extension undemonths) for filing any return, declaration,.n® Period of time disregarded under sec-
sections 6081 and 6161 to file certain fedstatement, or other document required ByPn 7508A in addition to the period of
eral tax returns otherwise due on or aftehe Internal Revenue Code or by reguldiMe covered by the filing and payment
May 4, 2000, and on or before April 16tions thereunder. extensions.

2091, and to pay the tax shown or re- Section 6161 of the Code provides thasr ANT OF RELIEF

quired to be shown on those returnghe Secretary may grant a reasonable ex-

These returns include partnership returnggnsion of time (generally not to exceed 6 The Internal Revenue Service, by the
corporate income tax returns, estate andonths) for paying the amount (or any inexercise of its authority under section
trust income tax returns, estate tax restallments) of tax shown or required to b&508A of the Code, has granted a 90 day
turns, annual returns filed by tax-exempshown on any return or declaration repostponement of time to taxpayers af-
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fected by the Cerro Grande Fire to perary 16, 2002. Income tax returns of taxriod of time covered by the filing and pay-
form the acts specified in sectionpayers other than individuals, and returnsient extensions.
301.7508A-1(c)(1) of the regulations.other than income tax returns, originally Taxpayers filing for relief under this
The postponement applies to acts requiratiie on or after May 4, 2000, and on or beaotice should mark “Cerro Grande Fire”
to be performed within the period beginfore April 16, 2001, are also postponedhn red ink on the top of their return.
ning on the date of the fire (May 4, 2000and extended for a period of 90 days plus
and ending on April 16, 2001. six months. DRAFTING INFORMATION

In addition, the Internal Revenue Ser- Further, pursuant to sections 6404(h) tpe principal author of this notice is
vice has granted an extension of time tand 7508A of the Code and sectiorp4ries Hall of the Office of Associate
file returns under section 6081 of the801.7508A-1(f) of the regulations, the Inpief Counsel, Procedure and Adminis-
Code and to pay tax under section 6161ernal Revenue Service will abate the as;ation (Administrative Provisions and Ju-
In particular, individual income tax re-sessment of any interest on income tax liicial Practice Division). For further in-
turns for calendar year 2000 originallyabilities due under section 6601 for th, mation regarding this notice, contact
due on April 16, 2001, are postponed anpleriod of time disregarded under sectiogaries Hall at (202) 622-4940 (not a toll-
extended until January 16, 2002 (90 days508A and the period of time covered by call).
plus six months from April 16, 2001).the filing and payment extensions under
Further, payments of tax (or any installsections 6081 and 6161. Also, penalties
ments of tax) shown or required to beelating to a failure to timely file or pay
shown on those returns are corresponaill be waived for the period of time dis-
ingly postponed and extended until Januegarded under section 7508A and the pe-
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Part IV. ltems of General Interest

Partial Withdrawal of Notice of FOR FURTHER INFORMATION CON- are submitted timely (preferably a signed

Proposed Rulemaking; Notice of TACT: Concerning the regulations, Roseriginal and eight copies) to the IRS. All

Proposed Rulemaking by Cross- M. Weber, (202) 622-3980; concerning subecomments will be available for public in-

Reference to Temporar missions and the hearing, Treena Garrettpection _and copying.

Regulations; and II\:oticeyof (202) 622-7190 (not toll-free numbers). A public hearing has been scheduled for
: July 24, 2001, at 10 a.m. in the Auditorium,

Public Hearing SUPPLEMENTARY INFORMATION: Internal Revenue Buildingi111 Constitu-
Obligations of States and Background tion Avenue, NW, Wgs_hingto_n,_ DC. Be-
Political Subdivisions _ cause of access restrictions, visitors will not
Proposed regulations (REG-110965-9he admitted beyond the lobby more than 15
REG-114998-99 1998-1 C.B. 793) §81.141-7, 1.141-8 anghinutes before the hearing starts.

1.141-15(f) through (i), published on Janu- The rules of 26 CFR 601.601(a)(3)
AGENCY: Internal Revenue Serviceary 22, 1998 (63 FR 3296), addressed thgply to the hearing.

(IRS), Treasury. application of the private activity bond tests persons who wish to present oral com-

ACTION: Partial withdrawal of notice of ?2??8028;1 c}ljltlfjt?f;lc)ilgigi (sr)](gotﬁgtglﬂ ﬁggments at the hearing must submit written com-
proposed rulemaking; notice of proposeéon of the $1g million limitation undeFr)F;ec-ments by_JuIy . 2'001’ ancsubmi o outine
rulemaking by cross-reference to tempora of the topics to be discussed and the time to be

regulations: and notice of public hearing, o7 141(b)(4) to output facility financings. devoted to each topic by July 3, 2001.
’ ~ These proposed sections are withdrawn. A period of 10 minutes will be allotted

SUMMARY: This document withdraws Sections 1.141-7T, 1.141-8T andg each person for making comments.
portions of the notice of proposed rulemak1.141-15T published in T.D. 8941 are is- An agenda showing the scheduling of
ing published in thé-ederal Registeron sued to provide guidance on certain ashe speakers will be prepared after the
January 22, 1998. In T.D. 8941 on pagpects of the private activity bond restricdeadline for receiving outlines has
977 of this Bulletin, the IRS is issuing temtions under section 141 of the Internapassed. Copies of the agenda will be
porary regulations that provide guidance t®evenue Code. available free of charge at the hearing.
state and local governments that issue The text of the temporary regulations

bonds for output facilities. The text ofalso serves as the text of these propos@dafting Information

those temporary regulations also serves esgulations. The preamble to the tempo-
the text of these proposed regulations. Thigry regulations explains the temporar){io
document provides a notice of public hearegulations.
ing on these proposed regulations.

The principal authors of these regula-
ns are Bruce M. Serchuk, and Rose M.
Weber, Office of Chief Counsel (Tax Ex-
Special Analyses empt and Government Entities), Internal
DATES: Written comments must be re- Revenue Service, and Stephen J. Watson,
ceived by July 18, 2001. Outlines of top- It has been determined that this noticeffice of Tax Legislative Counsel, Depart-
ics to be discussed at the public hearingf proposed rulemaking is not a signifi-ment of the Treasury. However, other per-
scheduled for July 24, 2001, at 10 a.neant regulatory action as defined in Execsonnel from the IRS and Treasury Depart-

must be received by July 3, 2001. utive Order 12866. Therefore, a regulament participated in their development.

_ o tory assessment is not required. It has
ADDRESSES: Send submissions 0154 peen determined that section 553(IBartial Withdrawal of Notice of
CC:M&SP:RU (REG-114998-99), r00mg¢ he Administrative Procedure Act (5Proposed Rulemaking

5226, Internal Revenue Service, POR; g ¢ chapter 5) does not apply to these ,
7604, Ben Franklin Station, WaSh'ngtO”reguIations, and because the regulationsunder the authority of 26 U.S.C. 7805,

DC 20044. Submissions may be hand d%’o not impose a collection of information881-141-7, 1.141-8 and 1.141-15(f)
livered between the hours of 8 a.m. and 3n small entities, the Regulatory Flexibil-through (i) in the notice of proposed rule-
p.m. to: CC:M&SP:RU (REG—114998—ity Act (5 U.S.C. chapter 6) does nofnaking that was published on January 22,
99), courier’s desk, Internal Revenue Serépply. Pursuant to section 7805(f) of thd998 (63 FR 3256) are withdrawn.

vice, 1111 Constitution Avenue NW, |niema| Revenue Code, this notice of pro- e

Washington, DC. Alternatively, taxpayersposed rulemaking wi -
) ; ) g will be submitted to th
may submit comments electronically Viaspiet counsel for Advocacy of the Smaﬁproposed Amendments to the

; w " Regulations
the Internet by selecting the “Tax Regsp siness Administration for comment on <2

option on the IRS Home Page, or by suqfs impact on small business.
mitting comments directly to the IRS In-
ternet site ahttp://www.irs.gov/tax_regs/ Comments and Public Hearing

regslist.ntml. The public hearing will be PART 1—INCOME TAXES

held in the Auditorium, Internal Revenue Before these proposed regulations are

Building, 1111Constitution Avenue NW, adopted as final regulations, consideration Paragraph 1. The authority citation for
Washington, DC. will be given to any written comments thafpart 1 continues to read in part as follows:

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:
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Authority: 26 U.S.C. 7805 * * * tions. This document also provides noticd95), published in th&ederal Register
Par. 2. Sections 1.141-7 and 1.141-8f public hearing on these proposed regder January 25, 2000 (65 F.R. 3812).
are added to read as follows: lations. The regulatory text of REG-104641—

§1.141-7 Special rules for output DATES: Written and electronic com-97 did not address whether an equity op-

- ments and requests to appear and outlintign with flexible terms is itself eligible
facilities. . ques’ P & QCC treatment. The preamble to the
of topics to be discussed at the public

[The text of this proposed section is th@yearing scheduled for May 9, 2001, at 1proposed regulations, however, did re-
same as the text of §1.141-7T publisheg.m., must be submitted by April 18dUeSt comments about whether equity op-

in T.D. 8941] 2001 tions with flexible terms should be eligi-

‘ ble for QCC treatment and, if eligible,
§1.141-8 $15 million limitation for ADDRESSES: Send submissions towhat bench marks should apply. In light
output facilities. CC:M&SP:RU (REG-115560-99), roomof the comments received, consideration

) o 5226, Internal Revenue Service, POBvas also given to the treatment of over-

[The text of this proposed section is th&gos, Ben Franklin Station, Washingtonthe-counter options and standardized op-
same as the text of §1.141-8T publisheBc 20044. Submissions may be hand déions with terms of more than one year.
in T.D. 8941 ] ) ) livered between the hours of 8 a.m. and After consideration of the written com-

Par. 3. Section 1.141-15 is amended By 1, to: cC:M&SP:RU (REG-115560-ments, this NPRM proposes regulations
adding paragraphs (f) through (i) to readg) courier's Desk, Internal Revenue Sermddressing the eligibility for QCC treat-

as follows: vice, 1111 Constitution Avenue NW, ment of equity options with flexible
§1.141-15 Effective dates. Washington, DC. Alternatively, taxpayerderms, over-the-counter options and stan-

may submit comments electronically viadardized options with terms longer than
*okok ok k the Internet by selecting the “Tax Regsbne year.

(f) through (i) [The text of proposedoption of the IRS Home Page, or by sub-

paragraphs (f) through (i) is the same awitting comments directly to the IRS Inter-QCC Treatment
the text of §1.141-15T(f) through (i) pub-net site athttp://www.irs.gov/tax_regs/
lished in T.D. 8941.] regsll_st.html. The pl_JbI|i: hearing will be offsetting positions with respect to per-
Robert E. Wenzel held in the_IRS Aud|tor|um,_ In_ternal Rev-gonal property. Under section
- VR4S h enue Building, 1111 Constitution Avenueﬂ_ogz(d)(3)(8)(i)(|) stock is personal

Deputy Commissioner \w \Washington. DC _ , P
’ gton, Dt property if the stock is part of a straddle

of Internal Revenue. . )
FOR EURTHER INEORMATION CON- that involves an option on that stock or
(Filed by the Office of the Federal Register on JanualYfACT: Concerning the regulations,substantially identical stock or securities.

17, 2001, 8:45 a.m., and published in the issue of the5mala Lew, (202) 622-3950; Concerningjnder section 1092(c)(4), however, writ-

Federal Register for January 18, 2001, 66 F.R.4754)Submissions and the hearing, Guj}ng a QCC option and owning the op-

Traynor, (202) 622-7180, (not toll-freetioned stock is not treated as a straddle

Section 1092(c) defines a straddle as

. ) numbers). under section 1092 if certain conditions
Notice of Proposed Rulemaking are satisfied.
and Notice of Public Hearing SUPPLEMENTARY INFORMATION: The legislative history of section 1092

indicates that QCCs were excepted from

Equity Optlorl§ with Flexible Background the loss deferral rule for straddles because
Terms; Qualified Covered Call On June 25, 1998, the IRS published ifthey are undertaken primarily to enhance
Treatment the Federal Registerproposed regula- the taxpayer’s investment return on the
REG-115560-99 tions (REG-104641-97, 1998-2 C.B. 75tock and not to reduce the taxpayer’s risk

[63 FR 34616]) addressing whether strikef loss on the stock.” H.R. Rep. No. 432,
AGENCY: Internal Revenue Serviceprices available for equity options with98th Cong., 2d Sess. at 1266-68 (1983).
(IRS), Treasury. flexible terms affect the definition of aTo qualify as a QCC, a covered call must,
qualified covered call (QCC) under secamong other things, be exchange traded
tion 1092(c)(4) for equity options with and not be deep in the money. An option
standardized terms. No requests to spe@&kexchange traded if the option is traded
SUMMARY: This document contains at a public hearing were received, and non a national securities exchange that is
proposed reguiations providing guidanc@Ub"C hearing was held. registered with the Securities and Ex-
on the application of the rules governing The proposed regulations provided thathange Commission or on some other
qualified covered calls. The new rules adstrike prices available for equity optionsmarket that the Secretary determines has
dress concerns that were created by tiéth flexible terms do not affect the benchrules adequate to carry out the purposes of
introduction of new financial instrumentsmarks used to determine whether equitthe QCC provisions. An option is deep in
several years after the enactment of tHeptions with standardized terms are eligithe money if the strike price of the option
qualified covered call rules. The pro-ble for QCC treatment. That provisionis lower than the lowest qualified bench
posed regulations would provide guidwas adopted as §1.1092(c)-1 of the finahark for the stock at the time the option is

ance to taxpayers Writing equity call Op.regulations (TD 8866, 2000-6 |.R.B.written.
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Section 1092(c)(4)(H) grants the Secreas exchange-traded equity options withiod involved.
tary of the Treasury the authority to preflexible terms. Increased risk reduction through the
scribe regulations to carry out the pur- use of long term options applies equally
poses of the QCC exception, includindE to equity options with flexible terms,
regulations modifying the provisions ofgquity Options with Flexible Terms and OTC options, and equity options with

xplanation of Provisions

the exception as appropriate to take a@ualifying OTC Options standardized terms. The proposed regula-
count of changes in the practices of op- ) . tions therefore provide that a one-year
tions exchanges. After consideration of the commentserm |imit also applies to equity options

The introduction of exchange-traded€ceived, the proposed regulations prqgith standardized terms. Comments are
equity options with flexible terms is onevide that equity options with flexible yequested on this issue, including a dis-
such change. Unlike equity optionderms may be QCC options as long agyssion of time limitations in general, as
with standardized terms, equity optionghey satisfy the general rules for QCGye|| a5 the appropriateness of a one-year
with flexible terms can have striketreatment described in section 1092(c)(4}ytoff,
prices at other than fixed intervals an@re not for a term of longer than one year, |t Qcc treatment should apply to
have other than standardized expiratioAnd meet other specified requirements. Iignger-term options, it may be appropriate
dates. Options exchanges have also igddition, an equity option with standardtg change the deep-in-the-money standard
troduced standardized options witHzed terms must be outstanding for the uRg prevent the increase in risk reduction.
longer terms. derlying equity. For purposes of applyingy comment recommending a time limita-

In response to the request for comthe general rules, the bench marks will by greater than one year or recommend-
ments, two comments were receivedN® same as those for an equity optiofg that there be no time limitation should
One commentator argued that equity op¥ith standardized terms on the same stog{so provide detailed, comprehensive de-
tions with flexible terms should not be elaving the same applicable stock price. scriptions of possible solutions to the
igible for QCC treatment. This commen- The proposed regulations also providgroplem of increased risk reduction.
tator noted that in 1984, when sectiofhat certain OTC options may be QCC opcomments should also address the admin-
1092(c)(4) was enacted, only equity options so that OTC options that are ecostrapility of any proposed solutions.
tions with standardized terms were trade@omically similar to equity options with .
on the national exchanges and that it idexible terms may enjoy the same taroposed Effective Date
likely that Congress did not intend to inPenefits as equity options with flexible  These regulations would apply to op-
clude customizable options within the detérms. Specifically, the proposed regulagons entered into on or after 30 days after
finition of a QCC. This commentator alsdfions provide that an OTC option is €ligithe date that the Treasury decision adopt-
pointed out that equity options with flexi-Pe for QCC treatment if it is entered intong these rules as final regulations is pub-
ble terms were developed to compete withith @ person registered with the Securijshed in themederal Register
over-the-counter (OTC) options, whichties and Exchange Commission as a bro- Regulations concerning time limita-
are not eligible for QCC treatment. Théker-dealer or alternative trading systengions for equity options with standardized
commentator suggested that excludingnd meets the same requirements f@grms would be prospective in nature and
equity options with flexible terms from QCC treatment that apply to equity opwould apply to transactions entered into

QCC treatment would avoid a competifions with flexible terms. on or after 90 days from the date of publi-
tive imbalance from different tax treat-QCC Status for Equity Options with cation of the final regulation promulgat-
ment for competing products. Standardized Terms ing such rules.

The second commentator stated that, as Special Analvses
a matter of statutory analysis, equity op- In the process of considering the properIO y
tions with flexible terms are already eligi-treatment for equity options with flexible It has been determined that this notice
ble for QCC treatment. This commentaterms, the IRS examined QCC status iof proposed rulemaking is not a signifi-
tor argued that QCC treatment igeneral. At the time that Congress erncant regulatory action as defined in Exec-
appropriate if the taxpayer is using the opacted section 1092(c)(4), options availutive Order 12866. Therefore, a regula-
tion to increase the yield on its stock inable on the national securities exchangésry assessment is not required. It is
vestment and not to reduce the risk of lodsad a term of nine months or less. Corhereby certified that these regulations will
on its stock. In support of this point, thegress did not include in the legislative hisnot have a significant economic impact on
commentator noted that nothing in the agory any guidance on the effect of the tima substantial number of small entities.
plicable legislative history suggests thavalue of money upon the strike price.  This certification is based upon the fact
Congress intended to limit the QCC op- Subsequent to the enactment of sectidhat these regulations do not impose any
tion exception to standardized options1092(c)(4), the national securities exrecordkeeping or reporting requirements
Alternatively, this commentator arguedchanges began offering certain standar@nd therefore impose minimal compliance
that because equity options with flexiblézed options with expiration dates that areosts, if any, upon any small entities that
terms were designed to compete with2 or more months after the date enteraday be affected. Because equity options
OTC options, regulations should be pronto. The longer term of these optionsvith standardized terms will not be eligi-
mulgated allowing OTC options to qual-may reduce the taxpayer’s risk of loss oble for QCC treatment if such options
ify for QCC treatment on the same termgs stock position because of the time péiave a duration of more than 1 year, some
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taxpayers may lose substantive tax benésigned original and eight (8) copies) by (i) The option meets the requirements
fits. This certification is further basedApril 18, 2001. A period of 10 minutesof section 1092(c)(4)(B) (taking into ac-
upon the understanding that such taxpayvill be allotted to each person for makingcount paragraph (c)(2) of this section);
ers will not include a substantial numbecomments. An agenda showing the (ii) The only payments permitted with
of small entities. Comments are specifischeduling of the speakers will be prerespect to the option are a single fixed
cally requested on the question of whethgrared after the deadline for receiving outpremium paid not later than 5 business
a substantial number of small entities (aines has passed. Copies of the agendays after the day on which the option is
opposed to large entities or individual inwill be available free of charge at thegranted, and a single fixed strike price
vestors) will suffer a significant economichearing. stated as a dollar amount that is payable
impact under these regulations. There- , entirely at (or within 5 business days of)
fore, a Regulatory Flexibility Analysis Prafting Information exercise;

under the Regulatory Flexibility Act (5 1he principal author of these regula- (iif)  The option is granted not more
U.S.C. chapter 6) is not required. PUrgons is Pamela Lew, Office of Associatdhan 1 year before the day on which the
suant to section 7805(f) of the Internakpiet Counsel (Financial Institutions andPption expires; and

Revenue Code, this notice of prOposesroducts). However, other personnel (iv) An equity option with standard-
rulemaking will be submitted to the Chiefs. 1, the IRS and Treasury Departmenilzed terms is outstanding for the underly-

Counsel fo_r _Advo_cacy of the Small Bu?"participated in their development. ing equity. 3 _
ness Administration for comment on its * ok ok ok * (2) Lowest qualified bench ma#k(i)
impact on small business. In general For purposes of determining
. ) Proposed Amendments to the whether an equity option with flexible
Comments and Public Hearing Regulations terms is deep in the money within the

; meaning of section 1092(c)(4)(C), the

Before these proposed regulations are accordingly, 26 CFR part 1 is PTO-jowest o?ualified bench ma(rl<)(ur)151e)r sec-

adopted as final regula‘qons, con&deragoaosed to be amended as follows: tion 1092(c)(4)(D) is the same for an eq-
will be given to any written or electronic " p -t Hexdible { the |

comments (a signed original and eight (8PART 1—INCOME TAXES uity option with tiexible terms as the low-

copies, if written) that are submitted timely ~ estqualified bench mark for an equity
(in the manner described in the AD- Paragraph 1. The authority citation fooption with standardized terms on the

DRESSES portion of this preamble) to th@art 1 is amended by adding entries in nisame stock having the same applicable
IRS. The IRS and Treasury request confnerical o_rder to read as follows: stogk price. _

ments on the clarity of the proposed regu- Auth_onty: 26 U.S.C. 7805 * * o _ (i) Example The foIIowmg example
lations and how they may be made easier Section 1.1092(c)-2 also issued undelustrates the rules set out in paragraph
to understand. All comments will be avail-28 Y-S-C.1092(c)(4)(H) _ (©)(2)()) of this section: , ,
able for public inspection and copying. Section 1.1092(c)-3 also issued under Example Taxpayer owns stock in Corporation

: - 6 U.S.C. 1092(c)(4)(H).* * * X. Taxpayer writes an equity call option with flexi-
A public hearing has been SChEdU|ea ©)(4)(H) terms on Corporation X stock through a national

. . b
for May 9, 2001, at 10 a.m., in the IRS Par. 2. Section 1.1092(c)-1 is amendeg , isies exchange. The applicable stock price for

Auditorium, Internal Revenue Building, S follows: o Corporation X stock is $73.75. Using the bench
1111 Constitution Avenue NW, Washing- 1. Paragraphs (b) and (d)(2)(ii) intro-marks for an equity option with standardized terms
ton DC. Due to building SeClilrity proce—dUCtory text are revised. with an applicable stock price of $73.75, the highest

.. 2. Paraaraphs (c) and (d)(3) are addea\_/ailable bench mark less than the applicable stock
dures, visitors must enter at the 10th graphs (c) (@) price is $70, and the second highest bench mark is

Street entrance located between Consti- 3- Paragraph (e) is revised. $65. Therefore, an equity call option with flexible
tution and Pennsylvania Avenues, NW. The revisions and addition read as folerms on Corporation X with a term of 90 days or

In addition, all visitors must presenthWS: !ess will not be deep in the money if the strike price
is not less than $70. If the term is greater than 90

PhOto identifications to enter_ the bu'l(.j'§1.1092(c)—l Equity options with days, an equity call option with flexible terms on
ing. Because of access restrictions, Visfayiple terms. Corporation X will not be deep in the money if the
tors will not be admitted beyond the im- strike price is not less than $65.

mediate entrance area more than 1%5* * * * (d) ***

minutes before the hearing starts. For in- (b) No effect on lowest qualified bench (1) ** *

formation about having your namemark for standardized optionsThe avail- (ii) That is traded on any national secu-

placed on the building access list to atability of strike prices for equity optionsrities exchange which is registered with
tend the hearing, see the “FOR FURwith flexible terms does not affect the dethe Securities and Exchange Commission
THER INFORMATION CONTACT” termination of the lowest qualified bench(other than those described in the SEC
section of this preamble. mark, as defined in section 1092(c)(4)(D)Releases set forth in paragraph (d)(1)(i) of
The rules of 26 CFR 601.601(a)(3)or an equity option with standardizedthis section) and is—

apply to the hearing. Persons who wisterms. *ox K Kk

to present oral comments at the hearing (c) Qualified covered call option (3) Equity option with standardized
must submit written comments and aistatus—(1) Requirements An equity op- termsmeans an equity option that is
outline of the topics to be discussed antion with flexible terms is a qualified cov-traded on a national securities exchange
the time to be devoted to each topiered call option only if— registered with the Securities and Ex-

2001-14 L.R.B. 995 April 2, 2001



change Commission and that is not an e¢jon 1092(c)(4)(B)(i). document provides notice of a public
uity option with flexible terms. (c) Qualifying over-the-counter option hearing on the proposed regulations.

(e) Effective date—(1) In general Ex- For the purposes of this sectiaqyalify- ) . .
cept as provided in paragraph (e)(2) ohg over-the-counter optiomeans an eg- ng :;)Ep|scs \:\(/)rlggn d?socTJsmseen;Sa?r;geO;ﬂlgleic

thls_ sectlo_n, this _sectlon applies to eqwtwty option that— _ _hearing scheduled for May 16, 2001, must
options with flexible terms entered into (1) Is not traded on a national securmege received by April 25, 2001
on or after January 25, 2000. exchange registered with the Securities ' '

(2) Special effective date for paragraphand Exchange Commission; and ADDRESSES: Send submissions to:
(c). Paragraph (c) of this section applies (2) Is entered into with a person regis€CC:M&SP:RU (REG-101739-00), room
to equity options with flexible terms en-tered with the Securities and ExchangB226, Internal Revenue Service, POB 7604,
tered into on or after 30 days after the dat8ommission as— Ben Franklin Station, Washington, DC
that the Treasury decision adopting these (i) A broker-dealer under section 15 0f20044. In the alternative, submissions may
regulations is published in tHeederal the Securities Act of 1934 and the regulabe hand delivered between the hours of 8

Register. tions thereunder; or a.m. and 5 p.m. to: CC:M&SP:RU
Par. 3. Section 1.1092(c)-2 is added to (ii) An alternative trading system undefREG-101739-00), Courier’s Desk, Inter-
read as follows: 17 CFR 242.30@t seq nal Revenue Service, 1111 Constitution Av-

(d) Effective date This section applies enue NW, Washington, DC. Alternatively,
to qualifying over-the-counter options entaxpayers may submit comments electroni-
tered into on or after 30 days after the datlly via the Internet by selecting the “Tax

(a) One-year limitation An equity op- that the_ Trea_lsury d_ecision_ adopting thed@egs’_’ (_)ption of the IRS_ Home Page, or by
tion with standardized terms (as definef€gulations is published in thiéederal submitting comments directly to the IRS In-

in §1.1092(c)-1(d)(3)) is a qualified cov-Register. ternet site at:http://www.irs.gov/tax_regs/
regslist.html The public hearing will be

§1.1092(c)-2 Equity options with
standardized terms.

ered call only if—

(1) The oytion meets the requirements Robert E.Wenzel, |4 in room 6718, Internal Revenue Build-
f secti 1892 \(B) and a Deputy Commissioner jq 1111 Constitution Avenue, NW, Wash-
ot section (©)(4)(B); an of Internal Revenue.

(2) The option is granted not more than ington, DC.

1 year before the day on which the optiolFiled by the Office of the Federal Register on JanuafOR EURTHER INFORMATION

expires. 17, 2001, 8:4_15 a.m., and published in the issue of the N TACT: Concerning the regula-
(b) Effective date This section applies Federal Register for January 18, 2001, 66 F.R. 4751)“0”5’ Camille B. Evans, (202) 622-3860
to equity options with standardized terms (not a toll-free number); concerning
entered into on or after 90 days after the . . submissions and the hearing, Sonya M.
date that the Treasury decision adoptinfjotice O_f PFOPOSGC! Rulem_akmg Cruse, (202) 622-7180 (not a toll-free
these regulations is published in fhed- and Notice of Public Hearing number).
eral Register. ipr e .
Par. 4. Section 1.1092(c)-3 is added. Clarification of Entity SUPPLEMENTARY INFORMATION:
Classification Rules
81.1092(c)-3 Qualifying over-the- G-101739-00 Background and Purpose
counter options. REG-101739- On December 18, 1996, the IRS and
(a) In general Under section AGENCY: Internal Revenue Servicethe T_reasury.Department publlished the
1092(c)(4)(B)(i), an equity option is not a(IRS), Treasury. elective regime under section 7701

qualified covered call option unless it iIS\CTION: Notice of proposed rulemak. <own as the check-the-box regulations

traded on a national securities exchanggg and notice of public hearing. (T.D. 8697, 1997-1 C.B. 215 [61 FR

which is registered with the Securities and _ 66584]). Generally, the check-the-box
Exchange Commission or other markePUMMARY: This document proposesregulations allow any business entity to

which the Secretary determines has ruldg§gulations under section 7701 that acslect to be treated for Federal tax pur-
adequate to carry out the purposes of sedress the Federal tax classification of poses as a corporation, a partnership (if it
tion 1092(c)(4). In accordance with sectiousiness entity wholly owned by a foreigrhas two or more members), or a disre-
1092(c)(4)(H), this requirement is modifieddovernment and provide that a nonbangarded entity (if it has a single owner).
as provided in paragraph (b) of this sectiorgNtity that is wholly owned by a foreignThis document proposes to amend the
(b) Qualified covered call option status bank cannot be disregarded as an entigurrent Procedure and Administration
A qualifying over-the-counter option is aseparate from its owner (disregarded erRegulations (26 CFR Part 301) to address
qualified covered call option if it meets theity) for purposes of applying the speciathe treatment of an entity wholly owned
requirements of §1.1092(c)-1(c) after sugles of the Internal Revenue Code apdy a foreign government (as defined in
stituting “qualifying over-the-counter op- Plicable to banks. This document als§1.892-2T) and a nonbank entity wholly
tion” for “equity option with flexible Proposes regulations under section 89@wned by a foreign bank.
terms”. For the purposes of this paragraghiat provide that a partnership can be a This document also proposes to pro-
(b), a qualifying over the counter option i£ontrolled commercial entity for purposes/ide that a partnership can be a controlled
deemed to satisfy the requirements of seff section 892(a)(2)(B). In addition, thiscommercial entity under section 892.

April 2, 2001 996 2001-14 I.R.B.



Explanation of Provisions business can treat wholly owned nonbantion 7805(f) of the Code, these regula-
entities as disregarded entities for purtions will be submitted to the Chief Coun-

A. §301.7701-2 poses of applying the special rules of theel for Advocacy of the Small Business
Section 301.7701-2(b) of the checkCode applicable to banks. Administration for comment on their im-

the-box regulations specifies that certaigy g1 ggo_5(a) pact on small business.

busmess_entmes are classified @ se _ _ Comments and Public Hearing
corporations for Federal tax purposes Section 1.892-5T(a) currently provides
(i.e., those business entities that are nttat for purposes of defining the teoon- Before these proposed regulations are
permitted to elect a noncorporate Feder#iolled commercial entitythe termentity adopted as final regulations, consideration
tax classification). Section 301.7701-encompasses corporations and trusts (imdll be given to any written comments
2(b)(6) classifies a business entity whollycluding pension trusts described ifpreferably a signed original and eight (8)
owned by a State or any of its politica81.892—-2T(c)) and estates. To ensure thebpies) that are submitted timely to the
subdivisions as @er secorporation. investments in the United States by a folRS. The IRS and Treasury Department re-
However, the regulations do not specifeign government through separate juridiguest comments on the clarity of the pro-
that the phras8tate or any political sub- cal entities are treated similarly, thes@osed rules and how they may be made
division thereofincludes a foreign gov- proposed regulations under §1.892-5(aasier to understand. All comments will be
ernment. provide that, for purposes of sectioravailable for public inspection and copying.
The IRS and Treasury believe that it i892(a)(2)(B), the term entity also includes A public hearing has been scheduled
appropriate to treat a foreign governmerd partnership. for May 16, 2001, beginning at 10 a.m., in
similarly to a State in this context. Thus ) room 6718, Internal Revenue Building,
to achieve parallel tax treatment under thBroposed Effective Dates 1111 Constitution Avenue NW., Washing-
chepk—the—box regulations of a business Tpe regulations that address the Fed?”_' DC. .Because of access restrictions,
gnuty \_/\{holly own_eq .by a State or any ofsral tax classification of business entitie¥isitors will not be ad.mlFted beyond the
its polmcal subdivisions and_ a busmes§vh0”y owned by a foreign government'mem.al Revenue_Bqumg lobby more
entity wholly owned by a foreign govern- ,,qer §301.7701-2 are proposed to appwa” fifteen (15) minutes before the hear-

ment, these proposed regulations providg, o after the earlier of January 14, 2003M9 starts.
that a business entity wholly owned by @, the date these regulations are publishedThe rules of 26 CFR 601.601(a)(3)

foreign government cannot elect to beg final regulations in thEEDERAL apply to the hearing.
treated as a disregarded entity. REGISTER to such business entities re- P€rsons that wish to present oral com-

Th_e check—t.he-box regulations alsqy4rqless of any prior entity classification,me”ts at the hearing must submit timely
provide a special rule for the treatment o

=C nd the regulations that address the defi{fitten comments and an outline of the
nonbank entities that are wholly ownedsion of the term entity for purposes oftopics to be discussed and the time to be

by banks. In particular, 8301.7701—<¢ction 892(a)(2)(B) are proposed t&levoted to each topic (preferably a signed
2(c)(2)(ii) provides that a bank Ca””mapply on or after the earlier of January 1Lriginal and eight (8) copies) by

treat a wholly owned nonbank entity as 845092 or the date these regulations aépril 25, 2001.
disregarded entity for purposes of applybubliéhed as final regulations in tR&D- A period of ten (10) minutes will be al-

ing the special rules of the Internal ReVERA| REGISTER . The regulations re- lotted to each person for making com-
enue Code (Code) applicable to ba”k%ting to a nonbank entity that is Who”yments.

The termbankfor this purpose is defined 5, ned by a foreign bank are proposed to An agenda showing the scheduling of
in section 581 to include only domesticapmy to taxable years beginning aftefhe speakers will be prepared after the

entities. Section 301'7701_2(0)(2)(”)January 12. 2001. deadline for receiving outlines has
does not explicitly restrict foreign banks ’ passed. Copies of the agenda will be
from treating their wholly owned non- Special Analyses available free of charge at the hearing.

bank entities as disregarded entities for all . . . . .
tax purposes (because foreign banks arelt has been determined that this noticBrafting Information

not defined as banks under section 581).0f Proposed rulemaking is not a signifi- T
As with the rule described for forei Z]cant regulatory action as defined in Exec- 1n€ Principal author of these regula-

an- - tions is Camille B. Evans of the Office of

governments, the IRS and Treasury paltive Order 12866. Therefore, a regula e Chief C | (Int tional
lieve that nonbank entities wholly owned©"Y @ssessment is not required. It alsgssociate Chief Counsel (International)
by domestic banks and foreign bank3as been determined that section 553(hjowever, other personnel from the IRS
should be treated similarly in this context©f the Administrative Procedure Act (sand Treasury Department participated in

eir development.
These regulations incorporate a referendé-S-C- chapter 5) does not apply to th_estQ p* * * ok &
to section 585(a)(2)(B) (which incIudesreQUIat'_ons' and becaus_e thes_e regulqnons
certain foreign banks that are engaged indp Not impose a collection of informationp,qnnsed Amendments to the
U.S. trade or business in the definition 0" Small entities, the Regulatory Flexibil-geqjations

the term bank) in §301.7701-2(c)(2)(i)/Y Act (5 U.S.C. chapter 6) does not _
As a result, neither domestic banks ngiPply. Therefore, a Regulatory Flexibility Accordingly, 26 CFR parts 1 and 301

foreign banks engaged in a U.S. trade 4nalysis is not required. Pursuant to se@re proposed to be amended as follows:
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PART 1—INCOME TAXES PART 301—PROCEDURE AND Notice of Proposed Rulemaking

ADMINISTRATION i i i
Paragraph 1. The authority citation for and Notice of Public Hearing

part 1 is amended by removing the entry Par. 4. The authority citation for partfaxable Years of Partner and
for “Sections 1.892-1T through301 continues to read in part as follows: Partnership: Foreign Partners
1.892—7T” and adding the following en- Authority: 26 U.S.C. 7805 * * * P g

tries in numerical order: Par. 5. Section 301.7701-2 is amendeREG-104876-00

Authority: 26 U.S.C. 7805 * * * by:

Section 1.892-1T also issued under 26 1. Revising paragraphs (b)(6) and*GENCY: Internal Revenue Service
U.S.C. 892(c). (©)(2)(ii). (IRS), Treasury.

Section 1.892-2T also issued under 26 2. Revising the first sentence of paraacTi0ON: Notice of proposed rulemaking

U.S.C. 892(c). , graph (e). and notice of public hearing.
Section 1.892-3T also issued under 26 The revisions read as follows:

U.S.C. 892(c). _ - SUMMARY: This document contains
Section 1.892-4T also issued under 28301.7701-2 Business entities; proposed regulations on the taxable year

U.S.C. 892(c). definitions. of a partnership with foreign partners.
Section 1.892-5 also issued under 26« % % Th_e proposed_ regulations aff_ect partner-

U.S.C. 892(c). b) * * * ships and their partners. This document

Section 1.892-5T also issued under 26 (6) A business entity wholly owned byalso contains a notice of public hearing on

U.S.C..892(c). ) a State or any political subdivisionthese proposed regulations.
Section 1.892-6T also issued under 2f6re0f, or a business entity whollyDATES: Written comments must be re-
U.S.C. 892(c). . owned by a foreign government (as deseived by April 17, 2001. Requests to
Section 1.892—7T also issued under 2f,0q jn 51.892-2T): speak (with outlines of oral comments) at
U.S.C. 892(c). *.* i . FARAEH the public hearing scheduled for June 6,
Par. 2. Section 1.892-5 is added to (C) * * * 2001, at 10 a.m., must be submitted by
read as follows: (2) *** May 16, 2001.

§1.892-5 Controlled commercial entity. _ (i)) Special rule for certain business en-, y v o= ssES: Send submissions to:

tities. If the single owner of a businessC
. . ) - C:M&SP:RU (REG-104876-00), room
(a) through (a)(2) [Reserved]. For fur-entity is a bank (as defined in section 58 226, Internal Revenue Service, POB

ther information, see §1.892-5T(a)r, in the case of a foreign bank, as de7-604 Ben Franklin Station, Washington

through (a)(2). _ fined in section 585(a)(2)(B) without '€ 5C 20044, Submissions may be hand de-
(3) For purposes of sectiongard tothe second sentence thereof), th?n
ivered between the hours of 8 a.m. and 5

892(a)(2)(B), the ternentity means and the special rules of the Internal Revenuge m. to: CC:M&SP:RU (REG—104876—
includes a corporation, a partnership, €ode applicable to banks will continue tcg'o) ' Co.urie}’s Des.k Internal Revenue
trust (including a pension trust describedpply to the single owner as if the wholly_ "*’ '

. . . Service,1111 Constitution Avenue NW,
in 81.892-2T(c)) and an estate. owned entity were a separate entity. S : '
(4) Effective date This section applies * * * * * Washington, DC. Alternatively, taxpayers

on or after the earlier of January 14, 2002, (e) Effective dateExcept as otherwise :nzylrilék::g: gon;gg(r;{t; el':ehc;r?_rr];():(alllz\}/ev!sfi
or the date these regulations are publishguovided in this paragraph (e), the rules OP Y 9 9

as final regulations in thEEDERAL this section apply as of January 1, 199Ppt|on of the IRS Home Page or by sub-

. mitting comments directly to the IRS In-
REGISTER. except that paragraph (b)(6) applies on %rne?site ahittp://www i?/s ustreas.gov/
(b) through (d) [Reserved]. For furtherafter the earlier of January 14, 2002, Oy reas/re slist.html T.he. ublic Hear-
information, see 881.892-5T(b) througtihe date these regulations are published %Sg_wilgl be %eld .in room 4$18 Internal

(d). . . final regulat|ons_ n thﬂszRAL REG- Revenue Building1111 Constitution Av-
Par. 3. Section 1.892-5T is amendelSTER to a business entity wholly owned .
) s enue, NW, Washington, DC.
by: by a foreign government regardless of any
1. Removing the flush language immeprior entity classification, and paragrapfFOR FURTHER INFORMATION CON-
diately following paragraph (a)(2). (c)(2)(ii) of this section applies to taxableTACT: Concerning the regulations, Dan
2. Adding paragraph (a)(3). years beginning after January 12, 200Larmody, (202) 622-3080; concerning spe-
The addition reads as follows: *okox cific international issues, Ronald M.
) i Gootzeit, (202) 622-3860; concerning sub-
§1.892-5T Controlled commercial entity Robert E. Wenzel, missions of comments. the hearing, and/or
(temporary regulations). Deputy Commissioner i pe placed on the building access list to
(@) * * * of Internal Revenue. aitend the hearing, LaNita VanDyke, (202)
(3) [Reserved]. For further informa-(Filed by the Office of the Federal Register on Januar922_7180 (not toll-free numbers).
tion, see §1.892-5(a)(3). 11, 2001, 8:45 a.m., and published in the issue of the PP EMENTARY INFORMATION:
Kk ok kK Federal Register for January 12, 2001, 66 F.R. 2854)

This document proposes to amend sec-
tion 706 of the Income Tax Regulations
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(26 CFR part 1) regarding partnershigexplanation of Provisions is allocated gross income that is attribut-
taxable years. able to a permanent establishment in the
United States.
Currently, foreign partners are taken A foreign partner also may be subject
Section 706 governs the taxable yeaisito consideration when determining &o U.S. Federal income tax on its distribu-
for a partnership and its partners. Thpartnership’s taxable year under sectiotive share of fixed or determinable annual
partners and the partnership each hav®6(b). In some circumstances, this couldr periodic income (FDAP income) from
their own taxable years, which may omllow the taxable year of a partnership t&J.S. sources. In certain circumstances,
may not coincide. Under section 706(a)he determined for Federal tax purposes ke timing for imposing United States
for a partner’s taxable year, the partnemreference to the taxable year of one awithholding tax on FDAP income earned
must include in taxable income the partmore partners who may not be subject tthrough a partnership may be affected by
ner's share of any income, gain, loss|).S. taxation on income earned througthe partnership’s taxable year. See, e.g.,
deduction, or credit of the partnershighe partnership. For instance, assume th@t.1441-5(b)(2)(i) (providing the timing
for the partnership’s taxable year thaa foreign partner owns a majority interestor withholding under section 1441 in the
ends within or with the partner’s taxablen a partnership that generates only forease of a domestic partnership that has re-
year. Section 706(b) provides rules foeign source income that is not effectivelgeived, but not distributed, FDAP income
determining a partnership’s taxable yeaconnected with a trade or business corthat is includible in the distributive share
Prior to the Tax Reform Act of 1986,ducted within the United States. The mief a foreign partner). The IRS and Trea-
it was possible for partners to create inrority partners are domestic persons sulsury believe that the withholding provi-
come deferral opportunities through arfect to tax in the United States on incomsions of section 1441 provide a more ap-
ranging divergent taxable years for a&arned through the partnership. If the taypropriate mechanism than section 706 for
partnership and its partners. For examable year or years of the domestic partneesldressing timing issues for these part-
ple, under certain circumstances, a parére different from that of the majorityners. Additionally, the IRS and Treasury
nership could elect a June 30 taxablpartner, the majority partner’s taxableare concerned that the ability of a partner-
year while its partners were calendayear would determine the partnership’ship to earn small amounts of FDAP in-
year taxpayers. Under such an arrangéaxable year, which would affect the tim-come, and thereby alter the determination
ment, the partners would include parting of the domestic partners’ inclusion ofof its taxable year, may permit inappropri-
nership income earned from July 1, Yeapartnership income. Thus, by conformingite manipulation of the rule under section
1, to June 30, Year 2, in Year 2, when ththe partnership’s taxable year to the tax?06(b) for the domestic partners. Accord-
partnership’s taxable year ended, eveable year of foreign partners, the mecharnngly, under these proposed regulations,
though six months of income was genetrical application of section 706(b) can crethe taxable year of a foreign partner
ated during Year 1. To prevent this poate deferral for those partners who areould be disregarded for purposes of sec-
tential for income deferral, Congresssubject to tax in the United States on indon 706(b) if that partner is subject to
amended section 706(b). See generalpome earned through the partnershipgsederal income tax solely due to the pres-
Staff of the Joint Committee on Taxa-while having no impact on the majorityence of U.S. source income earned
tion, General Explanation of the Tax Reforeign partners who are not subject to tashrough the partnership that is not ECI. In
form Act of 1986, 533-39 (1986) in the United States on such income. Thaddition, it is irrelevant, for purposes of
Section 706(b) provides that, unles$RS and the Treasury do not believe thahe proposed regulations, whether the for-
the partnership establishes a businessich a result is consistent with the intergign partner is subject to tax in the United
purpose for a different taxable year, @f the statute. States with respect to income other than
partnership cannot have a taxable yeg( income earned by the partnership.
other than: (i) the majority interest tax- The rule for foreign partners provided
able year; (ii) if there is no majority in- The proposed regulations generally rein these proposed regulations generally is
terest taxable year, the taxable year ajuire foreign partners who are not subjeatonsistent with the present rule under
all the principal partners of the partnerto U.S. taxation on a net basis on incomg1.706-3T for the treatment of partners
ship; or (iii) if there is no taxable yearearned through the partnership to be dishat are exempt from taxation under sec-
described in (i) or (ii), the calendar yearegarded for purposes of applying sectiotion 501(a). The taxable years of tax-ex-
unless the Secretary by regulation pref06(b). For these purposes a foreign parempt partners are not considered for pur-
scribes another period. Sectiomer will be considered subject to Federgdoses of section 706(b) unless those
1.706-1T(a)(1) and (2) provides that iincome tax only if the partner is allocategartners are subject to tax on income from
neither (i) nor (ii) is applicable, the part-gross income of the partnership that is ethe partnership. One difference between
nership’s taxable year will be the taxabldectively connected (or treated as effecthe rules for foreign partners and the rules
year that results in the least aggregatevely connected) with the conduct of afor tax-exempt partners is that foreign
deferral of partnership income. Addi-trade or business within the United Statesartners will be included in determining a
tionally, 81.706-3T(a) provides that(effectively connected income or ECI). Inpartnership’s taxable year where the for-
under certain circumstances, a tax-exhe case of a foreign partner claiming bereign partner is allocated gross income that
empt partner will be disregarded for purefits under a U.S. income tax treaty, a foris effectively connected with a U.S. trade
poses of section 706(b). eign partner will be disregarded unless ibr business, but actually has a net loss

I. Treatment of Foreign Partners
Background

Disregard certain foreign partners
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from the partnership for the taxable yeafrhis could create significant administrawhich would cause a “bunching” of more
(i.e., the foreign partners are not actuallyive burdens for minority partners if thethan 12 months of partnership income
subject to tax on their allocable portion opartnership maintains its books andnto a single taxable year of the partners
the partnership’s income). By contrast, aecords on a taxable year selected by sigubject to Federal income tax.

tax-exempt partner is disregarded whenmeificant foreign partners that is different For example, consider a partnership
its allocable share of the partnership’s taftom the taxable year of the minority partthat has a June 30 taxable year because of
items produces a net loss for the taxableer or partners. the presence of a 60-percent foreign part-
year even though, if the foreign partner In order to provide relief in this situa-ner that is not subject to U.S. net income
were allocated net income for the taxabl@on, the proposed regulations contain ataxation on income earned through the
year, the tax-exempt entity would havexception providing that foreign partnergpartnership. This taxable year creates six
been subject to tax on such income. Theill not be disregarded for purposes omonths of deferral for the 40-percent do-
IRS and Treasury are considering modifysection 706(b) if the partnership’s taxablenestic partner, who is on the calendar
ing the tax-exempt rule to conform withyear would be determined by reference tgear. In the year that these proposed reg-
the proposed rule for foreign partners angartners that individually hold less than aillations become effective, two partner-
request comments in this regard. 10-percent interest, and in the aggregaship taxable years (the taxable year con-

Finally, for purposes of these rules, théold less than a 20-percent interest, in thduding on June 30 and the initial short
proposed regulations generally define aapital and profits of the partnership. Focalendar year concluding December 31)
foreign partner as a partner that is not purposes of this rule, a partner’s interestould close during the domestic partner’s
U.S. person (as defined in sectiomwill include interests held directly and in-taxable year. Thus, section 706(a) would
7701(a)(30)), but provide that controllederests held by related partners. In deterequire the domestic partner to recognize
foreign corporations (CFCs) and foreigmmining whether the minority interest ruleits distributive share of 18 months of part-
personal holding companies (FPHCs) arapplies, the proposed regulations take intoership income during a single taxable
not treated as foreign partners. These eaecount the ownership of tax-exempt entiyear. While the historic taxable year of
tities are not treated as foreign for purties that are disregarded undethe partnership in this example is incon-
poses of determining a partnership’s tax81.706—3T(a). sistent with the intent of section 706(b),
able year under section 706 because theWhere a domestic tax-exempt entity (othe IRS and Treasury recognize that the
U.S. owners of such entities may be sulentities) owns a relatively small interest irpotential bunching of income caused by
ject to Federal income taxation on a curthe partnership, but enough to cause th@hanging to an appropriate taxable year
rent basis with respect to income earneahinority interest rule not to apply, the re-might present an undue hardship for some
by the entities. sult may be anomalous, given that the taxaxpayers.

The IRS and Treasury also considereeégxempt entity has no real interest in a par- In order to alleviate such a hardship,
but did not include, a similar rule for pasticular taxable year and thus has nthe proposed regulations would permit
sive foreign investment companiedncentive to convince significant foreignadversely affected taxpayers to apply the
(PFICs). The proposed regulations do ngartners to cause the partnership to detdpur-year spread provisions of §1.702-3T.
include a similar rule for PFICs becauseanine its taxable year by reference to th&his transitional rule will have limited ap-
unlike the rules for CFCs and FPHCsdomestic partners. However, where sugplication; it is intended only to provide re-
which require that a majority of the own-a tax-exempt entity (or entities) owns dief for bunching of income that occurs in
ership be concentrated in a small group ohajority interest in the partnership, the rethe first taxable year beginning on or after
U.S. persons, the PFIC rules apply withsult may be more appropriate because thiee effective date of these proposed regu-
out regard to the level of ownership of thelomestic partners are more likely to haviations.
individual, or of all U.S. owners in the ag-significant bargaining power regarding L
gregate. Additionally, in most instanceghe taxable year vis-a-vis the foreign part!- APplication of §1.701-2
where a PFIQ d(_)es have substantial U.8ers. An appropriate s_o_lution may be t0 The mechanical rules of section 706(b)
ownership, it will also be a CFC or aexclude tax-exempt ent_ltles frqm both _th%perate to limit partners’ opportunities to
FPHC. numerator and denominator in applyingyefer the recognition of partnership in-

the de minimisrule.  The IRS and Trea- .ome  Where partners have different tax-
sury request comments regarding howye vears; eliminating or limiting deferral
The IRS and Treasury recognize tha@x-€xempt entities should be treated fof, gne partner may result in increasing de-
requiring a partnership taxable year to bBUPOSes of the minority interest rule.  orra for another partner. Such deferral is
dgtermined without regard to_ gertqin fore Transitional relief an anticipated rgsu!t of section 706(_b).
eign partners may present difficulties for However, an application of the mechanical
minority partners in some cases. |If the Under current law, a partnership mayules of section 706(b) and these proposed
taxable years of certain foreign partnerbave adopted a taxable year that createsgulations remains subject to the anti-
are disregarded for purposes of sectiotieferral by reference to the taxable yeabuse rule of §1.701-2.
706(b), it is possible that the taxable yeasf a foreign partner not subject to U.S. net For example, assume that these proposed
of a partnership may be determined solelyjncome taxation. In such instances, conregulations would disregard the taxable
by reference to the taxable year of one gliance with these regulations could resulgear of a 76-percent foreign partner and re-
more small minority domestic partnersin a change in the partnership taxable yeguire the partnership (which only has for-

B. Minority interest rule
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eign operations, and therefore does not edifinalized in conjunction with the finaliza- tion will be given to any written com-
ECI) to adopt the taxable year of the 24tion of the regulations proposed by thisnents (preferably a signed original and
percent domestic partner. Conceivably theocument. The IRS and Treasury expeetght (8) copies) that are submitted timely
partners could attempt to avoid this resuthat the finalization of these previously proto the IRS. The IRS and Treasury specifi-
by forming a tiered structure where the forposed regulations will be accompanied bygally request comments on the clarity of
eign partner would own a 95-percent interthe withdrawal of the existing temporarythe proposed regulations and how they
est in an upper-tier domestic partnershipegulations. Comments previously remay be made easier to understand. All
that would hold, as its only asset, an 80 peceived in connection with the prior pro-comments will be available for public in-
cent interest in the lower-tier operatingposed regulations will be considered aspection and copying.

partnership (the domestic partner wouldvell as new or additional comments with A public hearing has been scheduled

own the remaining 5 percent of the upperespect to such regulations. for June 6, 2001, beginning at 10 a.m., in
tier partnership and the remaining 20 per- ) room 4718, Internal Revenue Building,
cent of the lower-tier partnership). In sublV. Effective Date 1111 Constitution Avenue, NW, Washing-

ton, DC. Due to building security proce-

single partnership except that the minori : . 8ures, visitors must enter at the 10th
) . pply to partnership taxable years beglrg .
interest rule would generally require the . . treet entrance, located between Consti-
fing on or after the date final regulat|on?ution and Pennsylvania Avenues, NW. In

;gzre:):'ﬁ]re%irrtenig:]sggrtfe??t?é);z;gseet?r:(;zlg-re published_ in thfederal Re_gister addition, all visitors must present photo
mestic partner owns less than a 10-per<:en?r gxample, if the final regulations Were|dentificr;1tion to enter the building. Be-
interest in the upper-tier partnership). Th ublls_hed on Nove_mber 1, 2001, a Parcause of access restrictions, visitors will
upper-tier domestic partnership’s taxablnerShIp that historically has determlneé:not be admitted beyond the ir'nmediate en-
year would then be considered the majori [[s taxable year by reference to a 75_pe{?ance area more than 15 minutes before
. . tXent foreign partner with a March 31 tax- . . .
interest taxable year of the lower-tier part- the hearing starts. For information about
nership under section 706(b)(1)(B)(i). | gble year end rathe_r than by reference toh"ziiving your name placed on the building
these circumstances, the Commissionnezr‘r>'percent domestic partner that uses tr(]ieccess list to attend the hearing, see the
' calendar year would be required tQ‘FOR FURTHER INFORMA'I:ION

may determine that in order to achieve ata>?1ange to the calendar year as of April ]CONTACT” {eation of thes proamble

result that is consistent with the intent o 002 (the partnership year beginning after
P Py gihning The rules of 26 CFR 601.601(a)(3)

section 706, §1.701 2. ShOUId apply._ Irt]he date final regulations were published). . :

such event, the Commissioner may disre-, - . apply to the hearing. Persons that wish to
. : his would result in a short taxable year .

gard the upper-tier partnership and treat tr%?om April 1, 2002, to December 31 present oral comments at the hearing must

assets thereof (in this case, the interest ’submit timely written comments and must
the lower-tier partnership) as being ownegb submit an outline of the topics to be dis-
directly by its partners, with the result thakpecial Analyses cussed and the time to be devoted to each
the foreign partner would be disregarded in topic (preferably a signed original and

determining the taxable year of the lower- It has been determined that this noticeight (8) copies) by May 16, 2001.
tier partnership under section 706(b) andf proposed rulemaking is not a signifi- A period of 10 minutes will be allotted

these proposed regulations. cant regulatory action as defined in Execo each person for making comments.
o _ utive Order 12866. Therefore, a regula- An agenda showing the scheduling of
IIl. Finalization of Prior Proposed tory assessment is not required. It alsthe speakers will be prepared after the
Regulations has been determined that section 553(beadline for receiving outlines has

The current temporary regulations unde?fsthg A(rj]mi?ist;at(ijve Proiedurle fxctth(Spas_sed. Copies of the agenda .Wi” be
section 706 are the product of three sepg-' .C. chapter 5) does not apply to thesgvailable free of charge at the hearing.

rate Treasury decisions. The text of thedg9ulations, and because these regulations i
Treasury dreycisions T.D. 7991 (1985_§0 ot impose on small entities a collecPrafting Information

C.B. 71) (adopted November 29, 1984){'?2 of irllzflormb:_alt_itonAretquEi’r(inglg, thﬁ Rteg- The principal author of these regula-
T.D. 8169 (1988-1 C.B. 259) (adopted De'& dory e’:‘ “y| CTr(1 e CRap elr tions is Dan Carmody, Office of Chief
cember 23, 1987), and T.D. 8205 (1988—@ 0€s not apply. eretore, a Regulas ) nsel (Passthroughs and Special Indus-

%)ry Flexibility Analysis is not requ"ed'alt]ries). However, other personnel from the

C.B. 156) (adopted May 24, 1988), wer ‘'t tion 7805( of the Int
also contemporaneously promulgated ursuant to section (f) of the Intern S and Treasury Department partici-

proposed regulations, LR—183—-84 (1985— evenue COQe, this nqtice of Propos€haiad in their development.
C.B. 653) (published in thigederal Regis- rulemaking will be submitted to the Chief % % % %

ter on November 30, 1984) LR—101-_gecounsel for Advocacy of the Small Busi-
(1988-1 C.B. 924) (p'ublishe’d in theg- Ness Administration for comment on itsProposed Amendments to the

eral Registeron December 29, 1987), and™Pact on small business. Regulations

LR-53-88 (1988-1 C.B. 935) (publishedtomments and Public Hearing Accordingly, 26 CFR part 1 is pro-
in theFederal Reg|steron_ May 27, 1988). . posed to be amended as follows:
These proposed regulations have not beenBefore these proposed regulations are

withdrawn, and it is likely that they will be adopted as final regulations, considera?ART 1—INCOME TAXES
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Paragraph 1. The authority citation foterest, in the capital and profits of the§1.702—3T if the change in taxable year
part 1 continues to read in part as followgpartnership, paragraph (a) of this sectioaccurs in the first taxable year following

Authority: 26 U.S.C. 7805 * * * will not apply. For purposes of determinthe date final regulations are published in
Par. 2. Section 1.706—4 is added to redfd ownership in the partnership after apthe Federal Register
as follows: plication of paragraph (a) of this section} * * * *
the constructive ownership rules of sec-
§1.706—4 Certain foreign partners tion 318 shall apply, and the attribution Robert E. Wenzel,
disregarded rules of section 267(c) also shall apply to Deputy Commissioner
the extent they attribute ownership to per- of Internal Revenue.

(a) General rule—(1) Foreign part-  ons to whom section 318 does not at-. _ _
ners not claiming benefits under a U'Stribute ownership. However, “10 per_(Flled by the Office of the Federal Register on January

income tax treatvin determinina the R . i .16, 2001, 8:45 a.m., and published in the issue of the
y 9 cent” shall be substituted for “50 percent’rederal Register for January 17, 2001, 66 F.R. 3920)

taxable year (the current t.axable year) 9f, section 318(a)(2)(C) and (3)(C). For
a partnership under section 706(b) ang,hoses of determining if partners hold

the regulations thereunder, a foreigipgs than a 20-percent interest in the aPlotice of Proposed Rulemaking
partner _shaII be disregarded unjless su egate, the same interests will not bSnd Notice of Public Hearin
partner is allocated any gross income Qlgnsidered as being owned by more than g
the partnership that was effectively cong o partner. Hedging Transactions

nected (o_r treated as effectively con- (c) Definition of foreign partner For

nected) with the conduct of a trade of oses of this section, a foreign partndREG-107047-00

business within the United States durin% any partner that is not a U.S. person (as
the partnership’s taxable year immediaefined in section 7701(a)(30)), excep‘ﬁGENCY: Internal Revenue Service

ately preceding the current taxable Yeafhat a partner that is a controlled foreigr"RS)’ Treasury.

However, if a foreign partner was not g4 ration (as defined in section 957(Q)ACTION: Notice of proposed rulemak-
partner during the partnership's immediy, 4 foreign personal holding company (amg and notice of public hearing
ately preceding taxable year, such parfjafined in section 552) shall not be '
ner will be disregarded for the currentaated as a foreign partner. SUMMARY: This document contains
taxable year if the partnership reason- (d) Example The provisions of this proposed regulations relating to the char-
ably believes that the partner will not besection may be illustrated by the follow-2cter of hedging transactions. These pro-
allocated any gross income generated t?%g example: posed regulations reflect changes to the
the partnership during the current tax- Example Partnership B is owned by two part-law made by the Ticket to Work and Work
able year that is effectively connecteghers, F, a foreign corporation that owns a 95-percehncentives Improvement Act of 1999.
with the conduct of a trade or businesterest in the capital and profits of partnership BThe proposed regulations affect busi-
within the United States. and D, a domestic corporation that owns the remaifsagses entering into hedging transactions.
. A .. _ing 5-percent interest in the capital and profits of_, . . .
(2) Foreign partners claiming beneﬂtsIoartnership B. Partnership B is not engaged in thf];ms document also provides notice of a
under a U.S. income tax treatyin the conduct of a trade or business within the United?Ublic hearing on these proposed regula-
case of a foreign partner claiming benestates, and, accordingly, partnership B does not eaidns.

fits under an income tax treaty betweeany income that is effectively connected with a U.S. . .
the United States and another jurisdictade or business. F uses a March 31 fiscal year, aRATES: Written or electronically gener-

. ; . . tnership B t intain its book i [
tion, a foreign partner will be disre-causes partnership B to maintain its books andted comments must be received by April

. records on a March 31 fiscal year as well. Disacap5 2001. Requests to speak (with out-
garded under this paragraph (a) unleS$dar year taxpayer. Under paragraph (a) of thishes of oral co%ments to t?e diséussed) at

such partner was allocated any gross iRection, F would be disregarded and partnership B’%e public hearing scheduled for May 16

come that was attributable to a permaaxable year would be determined by reference to 15 ]
nent establishment in the United Stateldowever, because D owns less than a 10-percent i?001, at 10 a.m., must be submitted by

during the partnership’s taxable year imt_erest in the capital and profits of partnership B, thApril 25, 2001.

. . minority interest rule of paragraph (b) of this section
mediately preceding the current taxablgppiies, and partnership B must adopt the March ADDRESSES: Send submissions to:
year (or, if such partner was not a partneiscal year. CC:M&SP:RU (REG-107047-00), room
during the immediately preceding tax- (e) Effective date-(1) Generally The 5226, Internal Revenue Service, POB
able year, the partnership reasonably berovisions of this section are applicabl&604, Ben Franklin Station, Washington,
lieves that such partner will be allocatedor partnership taxable years that begin odC 20044. Submissions may be hand de-
such income during the current taxabler after the date final regulations are pubivered between the hours of 8 a.m. and 5
year). lished in theFederal Register p.m. to: CC:M&SP:RU (REG-107047-
(b) Minority interest rule If the part- (2) Transition rule Partners of a part- 00), Courier’s Desk, Internal Revenue
ners that are not disregarded by paragraplership that is required to change its taxService, 1111 Constitution Avenue NW.,
(a) of this section (absent the applicatioable year as of the beginning of its firsiMashington, DC. Alternatively, taxpayers
of this paragraph (b)) individually holdtaxable year after the date final regulamay submit comments electronically via
less than a 10-percent interest, and in thi®ns are published in tHeederal Regis- the Internet by selecting the “Tax Regs”
aggregate hold less than a 20-percent iter may apply the provisions ofoption on the IRS Home Page, or by sub-
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mitting comments directly to the IRS in-viding for ordinary character treatmentegulations with respect to the character
ternet site ahttp://www.irs.gov/tax_regs/ for most business hedges. The regul@f hedging transactions generally should

regslist.ntml. The public hearing will be tions generally apply to hedges that rebe codified as an appropriate interpreta-
held in the IRS auditoriuml,111 Consti- duce risk with respect to ordinary proption of present law. S. Rep. No. 201,

tution Ave., NW, Washington, DC. erty, ordinary obligations, and borrowingslO6th Cong., 1st Sess. 24 (1999). These
of the taxpayer and that meet certain idemproposed regulations conform the Trea-
FOR '_:URTHER_INFORMATION_ CON- tification requirements. (81.1221-2). Insury regulations to these statutory provi-

TACT: Congcerning the regulations, ‘]01996, the IRS published in thHeederal sions.

Lynn R|c_ks, (202) 622-3920; Concem'_ngRegister(Gl FR 517) final regulations on ) o
submissions of comments, the hearing, "5 acter and timing of gain or los&XPlanation of Provisions

‘?‘”d’or o be placed on_the building acceYPom hedging transactions entered into by Paragraph (a) of the proposed regula-
list to attend the hearing, contact Lanita. . v o ¢ 2 consolidated group. The, o ?ov?des | ic rulre)zs ﬁ‘)or e trgeat-
Vandyke, (202) 622-7180 (not tOII'freefinal regulations published in 1994 an%ent gf hedging transactions. The sub-
numbers). 1996 are collectively referred to as th%tance of thgseg rules is the éame as the
SUPPLEMENTARY INFORMATION: Treasury regulations in this preamble. rules under §1.1221-2(a).

] On December 17, _1999, section 1_221 Accordingly, paragraph (a)(1) of the
Paperwork Reduction Act was amended by section 532 of the Tickgfoposed regulations generally provides

to Work and Work Incentives Improve-ipat property that is part of a hedging

taizzgiﬁ?ﬂiicrt,ggeogf'n:gr?:::fﬂnzzg ment Act of 1999 (113 Stat 1860) {0 progransaction, as defined in section
. . prop I\/ide ordinary gain or loss treatment for1221(b)(2)(A) and paragraph (b) of the
ing has been reviewed and approved q;( paragrap

the Office of Management and Budget I%edg_mg transactions and consumablgyoposed regulations, is not a capital
. supplies. Section 1221(a)(7) provides Ofzgget. Paragraph (a)(2) of the proposed
accordance with the Paperwork Reducs: : . ) ' o
. dinary treatment for hedging transactlonﬁ;egu|at|0nS provides a similar rule for
tion Act of 1995 (44 U.S.C. 3507(d)) . o _
that are clearly identified as such beforgnort sales and options. Where a short
under control numbers 1545-1403 an | f the d hich th S and op : !

i € close or the day on which they wergg|e or option is part of a hedging transac-
1545-1480. acquired, originated, or entered into. tion. as defined. anv gain or loss on the
An agency may not conduct or sponsor, ! : ' any g )
and a person is not required to respond t The statute defines a hedging transaghort sale or option is ordinary. Under
a collection of information unless it dis—ﬁon ggnerally (o include a tr_ansacnon ®Mparagraph (a)(3), if a transaction falls out-
plays a valid control number assigned plered into by the taxpayer in the normaside the regulations, gain or loss from the
the Office of Management and Budget X.ourse_ of business p.r|mar||y to manag@ansaction is not made ordinary by the

. ~_risk of interest rate, price changes, or CUfact that property is a surrogate for a non-
Books or records relating to a collec- fl ; ith di . :
. . : : rency tluctuations with respect to ordi-capital asset, that the transaction serves as
tion of information must be retained as, di bligati . . ) :
: ary property, ordinary obligations, Orinsurance against a business risk, that the
long as their contents may become matey; ; f th 1221(b . . .
LS S . orrowings of the taxpayer. 8§ (bXransaction serves a hedging function, or
ial in the administration of any internal 0 and (i h definiti . -
2)(A)(i) and (ii). The statutory definition that the transaction serves a similar func-
revenue law. Generally, tax returns an ; ; : .
tax return information are confidential, a f hedging transaction also includes transion or purpose. As under the Treasury
required by 26 U.S.C. 6103 » %ctions to manage such other risks as thggulations, Congress intended that the
T ' Secr.etary may prescn.t.).e in regulationsyedging rules be the exclusive means
Background Section 1221(b)(2)(A)(iii). Further, the through which the gains and losses on
statute grants the Secretary the authorifyedging transactions are treated as ordi-
This document contains proposedo provide regulations to address the treafrary. S. Rep. No. 201, 106th Cong., 1st
amendments to 26 CFR part 1 under setent of nonidentified or improperly iden-sess. 25 (1999).
tion 1221 of the Internal Revenue Coddfied hedging transactions, and hedging The provisions of the proposed regula-
(Code). Prior to amendment in 1999, sedransactions involving related partiegjons generally apply to determine the
tion 1221 generally defined a capital assé¢sections 1221(b)(2)(B) and (b)(3), recharacter of gain or loss from transactions
as property held by the taxpayer othespectively). The statutory hedging provithat also are subject to various interna-
than: (1) stock in trade or other types 0.$|0nS are effective for transactions enterqq)na| provisions of the Code. Paragraph
assets includible in inventory; (2) prop{nto on or after December 17, 1999. (a)(4) of the proposed regulations, how-
erty used in a trade or business that is realSection 1221(a)(8) provides that supever, provides that section 988 transac-
property or property subject to depreciaplies of a type regularly consumed by th@ons are excluded from these regulations
tion; (3) certain copyrights (or similartaxpayer in the ordinary course of a taxbecause gain or loss on those transactions
property); (4) accounts or notes receivpayer’s trade or business are not capit@ ordinary under section 988(a)(1). Para-
able acquired in the ordinary course of assets. That provision is effective for supgraph (a)(4) of the proposed regulations
trade or business; and (5) U.S. goverrplies held or acquired on or after Decemalso provides that the definition of a hedg-
ment publications. ber 17, 1999. ing transaction under §1.1221-2(b) of the
In 1994, the IRS published in tired- The legislative history to the hedgingproposed regulations does not apply for
eral Register (59 FR 36360) final Trea- provisions states that Congress intendgalirposes of the hedging exceptions to the
sury regulations under section 1221 prahat the approach taken in the Treasurgubpart F rules of section 954(c) and cer-
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tain hedging rules in the interest allocation treatment for fixed to floating Paragraph (c)(1) of the proposed regu-
tion regulations under section 864(e).  hedges, certain written call options, dylations further provides that a taxpayer
Regulations under 81.482-8 will ad-namic hedges, partial hedges, recyclemhay hedge any part or all of its risk for
dress risk management activities in th@edges, and hedges of aggregate risk (saey part of the period during which it has
context of a global dealing operation81.1221-2(c)).Id. at n.12. The Commit- risk. The proposed regulations also pro-
Thus, except to the extent provided itee believed that (depending on the factside that the fact that a taxpayer fre-
881.475(g)-2, 1.482-8, and 1.863-3(h}the treatment of those transactions aguently enters into and terminates hedg-
these regulations do not apply in detethedging transactions is appropriate anithg positions is not relevant to whether
mining the allocation and source of inthat it is also appropriate to modernize thi#zansactions are hedging transactions.
come for a participant in a global dealinglefinition of hedging transaction by pro- Except as otherwise provided in para-
operation or whether a risk managementding risk management as the standardraph (c) of the proposed regulations, a
function related to the activities of a reguid. These proposed regulations revise thteansaction that is not entered into primar-
lar dealer in securities has been corFreasury regulations to reflect the riskly to reduce risk is not a hedging transac-
ducted. management standard. tion. For example, the so-called “store-
Proposed regulations under §81.882-5 Paragraph (c)(1) of the proposed regwsn-the-board” transaction, in which a
and 1.884-1 also refer to hedging unddations deals with the meaning of riskkaxpayer disposes of its production output
81.1221-2 for purposes of determiningnanagement. It provides that, except and enters into a long futures contract
assets and liabilities of a foreign corporaetherwise provided in paragraph (c), avith respect to the same product, is not a
tion for interest allocation and branch tatransaction satisfies the risk managemehtdging transaction. In this example, the
purposes. The IRS and Treasury are evaltandard if it reduces risk. To enter into &ng futures contact could be viewed as a
uating the appropriate requirements nedredging transaction, the taxpayer musturrogate for the storage of the commod-
essary to implement cross-border antdave risk when all of its operations ardéty. The net proceeds from the sale of the
worldwide hedging rules for these pur-considered — that is, there must be risk goroduction output and the gain or loss on
poses and seek comments in this regara.“macro” basis. Nonetheless, a hedge tifie long futures contract simulates the
Therefore, paragraph (a)(4) of the proa single asset or liability, or pool of assetprice at which the production output
posed regulations provides that the definor liabilities, will be respected as managwould have sold if it had been physically
tion of hedging transaction in paragrapling risk if the hedge reduces the risk attribstored and sold at a later time. However,
(b) of the proposed regulations is inaputable to the item or items being hedgellecause the production output to which
plicable in determining the hedging re-and if the hedge is reasonably calculatethe futures contract relates has been sold,
qguirements under sections 882(c) antb reduce the overall risk of the taxpayer'shere is no underlying position (with re-
884, except to the extent provided in regeperations. In addition, if a taxpayerspect to ordinary property held or to be
ulations under those sections. hedges a particular asset or liability, or &eld) that exposes the taxpayer to price
Paragraph (b) of the proposed regulgool of assets or liabilities, and the hedgesk. Thus, the long position does not re-
tions restates the definition of hedginds undertaken as part of a program to retuce risk. Moreover, gain or loss on the
transaction in section 1221(b)(2)(A).duce the overall risk of the taxpayer’s opeontract is not treated as ordinary on the
Under this rule, a hedging transaction igrations, the taxpayer need not show thgtounds that it is a surrogate for inven-
generally a transaction that a taxpayer etlhe hedge reduces its overall risk. tory.
ters into in the normal course of its busi- Paragraph (c)(1) of the proposed regu- Paragraph (c)(2) of the proposed regu-
ness primarily to manage the risk of interlations also recognizes that fixed to floattations provides that a hedging transaction
est rate or price changes or currencing hedges and certain types of writtemay be entered into by using a position
fluctuations with respect to ordinary prop-options may manage risk and may b¢hat was a hedge of one asset or liability
erty, ordinary obligations, or borrowingshedging transactions in appropriate situae hedge another asset or liability.
of the taxpayer. tions. For example, a covered call with Paragraph (c)(3) of the proposed regu-
Paragraph (c) of the proposed regulaespect to assets held or a written put opations provides that the acquisition of cer-
tions provides rules of application detion with respect to assets to be acquiredin assets, such as investments, may not
signed to ensure that the definition omay be a hedging transaction. be a hedging transaction. Even though ac-
hedging transaction is applied reasonably In addition, paragraph (c)(1) of the pro-quisition of these assets may involve some
to include most common types of busiposed regulations provides that a hedgingsk reduction, they typically are not ac-
ness hedges. Congress intended that ttransaction includes a transaction that repired primarily to manage risk. For ex-
approach taken in the Treasury regularerses or counteracts a hedging transaample, a taxpayer’s interest rate risk from
tions with respect to the character ofion. This rule recognizes that some floating rate borrowing may be reduced
hedging transactions generally should beansactions are used to eliminate some by the purchase of debt instruments that
codified as an appropriate interpretatiorll of the risk reduction accomplishedbear a comparable floating rate. The pro-
of present law. S. Rep. No. 201, 106tthrough another hedging transaction. Alposed regulations provide that the acquisi-
Cong., 1st Sess. 24 (1999). The Senatigough the transactions are not risk redution of the debt instruments, however, is
Finance Committee believed that théng if viewed independently, they are connot made primarily to reduce risk and,
Treasury regulations interpret risk reducsidered to be part of the larger hedgintherefore, is not a hedging transaction.
tion flexibly to provide hedging transac-transaction. Similarly, borrowings generally are not
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made primarily to manage risk. The IRS Although the purpose of the rules inFor example, a contract to purchase assets
and Treasury request comments on the ciparagraph (c) is to ensure that the definis generally not a liability hedge even if
cumstances in which the acquisition ofion of hedging transaction will be inter-the assets are being purchased to fund the
debt instruments or borrowings are madpreted reasonably to cover most commoaimbility. Other gap hedges may be appro-
primarily to manage risk. business hedges, not all hedges are ipriately treated as liability hedges and,

Paragraph (c)(4) defines the normatended to be covered. For example, ththerefore, may qualify as hedging transac-
course requirement of paragraph (b) to iregulations do not apply where a taxpayerons.
clude any transaction entered into in furhedges a dividend stream, the overall The rules in paragraphs (d), (e) and (f)
therance of a taxpayer’s trade or busineggrofitability of a business unit, or otherof the proposed regulations, covering
Thus, for example, a liability hedge meetdusiness risks that do not relate directly toonsolidated group hedging, identifica-
this requirement regardless of whether thiaterest rate or price changes or currendjon and recordkeeping rules, and the ef-
liability is undertaken to fund current op-fluctuations with respect to ordinary propfect of identification and non-identifica-
erations, an acquisition, or an expansioerty, ordinary obligations, or borrowings.tion, respectively, are generally
of a taxpayer’s business. This definitiorMoreover, the regulations do not providainchanged from the corresponding rules
does not apply to other uses of the termrdinary treatment for gain or loss fromn the Treasury regulations. This is be-
“normal course” in the Code or regulathe disposition of stock where, for exameause Congress generally intended to cod-
tions. ple, the stock is acquired to protect thdy the approach to hedging transactions

Paragraph (c)(5) of the proposed regwgoodwill or business reputation of the acthat was taken in the Treasury regulations.
lations provides that a hedge of propertguirer or to ensure the availability ofS. Rep. No. 201, 106th Cong., 1st Sess.
or of an obligation is a hedging transacgoods. 24 (1999).
tion only if a sale or exchange of the prop- Paragraph (c)(8) of the proposed regu- Paragraph (d) of the proposed regula-
erty, or performance or termination of thdations provides that a hedging transactiotions provides rules applicable to hedging
obligation, could not produce capital gairdoes not include a transaction entered intsy members of a consolidated group. The
or loss. The special rule in the Treasurjo manage risks other than interest rate proposed regulations retain the single-en-
regulations for noninventory suppliesprice changes, or currency fluctuationgtjty approach of the Treasury regulations.
(81.1221-2(c)(5)(ii)), however, is notunless a regulation, revenue ruling, ofhat is, they treat the risk of one member
contained in these proposed regulationsevenue procedure provides otherwisef the group as the risk of the other mem-
Under the noninventory supply rule, if aThus, until such guidance is published, hers, as if all the members were divisions
taxpayer sells only a negligible amount ohedge of volume or revenue fluctuationsf a single corporation. Thus, a member
a noninventory supply, then, only for puris not a hedging transaction. One exanof a consolidated group that hedges the
poses of determining whether a hedge gie of this type of hedge is a weather deisk of another member by entering into a
the purchase of that noninventory supplyivative used by an energy producer tdoransaction with a third party may receive
is a hedging transaction, that noninvenhedge against the decrease in volume ofdinary gain or loss treatment on that
tory supply is treated as ordinary propsales from variations in weather patternstransaction if the transaction otherwise
erty. This rule is not being proposed be- The IRS is considering whether to exgualifies as a hedging transaction.
cause section 1221(a)(8) generallpand the definition of hedging transaction Under this single-entity approach, in-
provides ordinary gain or loss treatmento include transactions that manage riskercompany transactions are neither hedg-
for consumable supplies held or acquiredther than interest rate or price changeB)g transactions nor hedged items. Be-
on or after December 17, 1999. or currency fluctuations with respect tocause they are treated as transactions

Paragraph (c)(6) of the proposed regwrdinary property, ordinary obligations orbetween divisions of a single corporation,
lations provides that the status of liabilityporrowings of the taxpayer. The Servicéntercompany transactions do not manage
hedges as hedging transactions is deteselicits comments on the types of riskshe risk of that single corporation and,
mined without regard to the use that ishat should be covered, including specifitherefore, fail to qualify as hedging trans-
made of the proceeds of a borrowing sexamples of derivative transactions thadctions.
long as the transaction is entered into imay be incorporated into future guidance. The proposed regulations also retain
furtherance of the taxpayer’s trade or The status of so-called “gap” hedges ithe separate-entity election of the Trea-
business. The Service and Treasury beet separately addressed in paragraph (&)ry regulations, permitting a consoli-
lieve that a liability hedge should not failof the proposed regulations. Insurancdated group to treat its members as sepa-
to qualify as a hedging transaction beeompanies, for example, sometimesate entities when applying the hedging
cause the proceeds of the borrowing beirtgedge the “gap” between their liabilitiesrules. The election is made by attaching a
hedged are used to purchase a capitahd the assets that fund them. Under ttstatement to the group’s federal income
asset. proposed regulations, a hedge of those atsx return.

Paragraph (c)(7) of the proposed regusets does not qualify as a hedging transac-For a group that elects separate-entity
lations provides that, in the case of hedgeson if the assets are capital assetdreatment, an intercompany transaction is
of aggregate risk, all but de minimis Whether a gap hedge qualifies as a liabitreated as a hedging transaction if and
amount of the risk being hedged must bigy hedge is a question of fact and dependmly if: (1) it would qualify as a hedging
attributable to ordinary property, ordinaryon whether it is more closely associatettansaction if entered into with an unre-
obligations, or borrowings. with the liabilities than with the assetslated party; and (2) it is entered into with
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a member that, under its method of adhat the identification is being made forquire constant monitoring and a sophisti-
counting, marks its position in the intertax purposes. In lieu of separately identieated understanding of the capital mar-
company transaction to market. If theséying each transaction, however, a taxkets. Therefore, a Regulatory Flexibility
requirements are satisfied, the membgrayer may establish a system in whiclhnalysis under the Regulatory Flexibility
with respect to which it is an intercom-identification is indicated by the type ofAct (5 U.S.C. chapter 6) is not required.
pany hedging transaction must accouritansaction or the manner in which théursuant to section 7805(f) of the Internal
for its position in the transaction undetransaction is consummated or recorded.Revenue Code, this notice of proposed
81.446-4, and, if that member properly Paragraph (e)(5) of the proposed reguulemaking will be submitted to the Chief
identifies the transaction as a hedgintations deals with the required identifica-Counsel for Advocacy of the Small Busi-
transaction, each member treats the gaiion where the taxpayer is a member of aess Administration for comment on its
or loss from its position in the transactiorconsolidated group, and paragraph (e)(npact on small business.
as ordinary. of the proposed regulations provides that

The proposed regulations provide tha@n identification for purposes of sectiorComments and Public Hearing
even when these two requirements ark256(€)(2) is also an identification for
met, these regulations supplant only theurposes of §1.1221-2(e)(1). Before these proposed regulations are
character and timing rules of §1.1502—-13. Pursuant to section 1221(b)(2)(B)adopted as final regulations, considera-
Other aspects of the transaction, such &ragraph (f) of the proposed regulationson will be given to any electronic or
the source of the gain or loss, are unafleals with the effect of identification andwritten comments (a signed original and
fected by these regulations and thus mdjen-identification. The rules in this para-eight (8) copies of written comments) that
be governed by other portions ofgraph are the same as the rules in parare submitted timely (in the manner de-
§1.1502—13. graph (f) of the Treasury regulations. scribed in “ADDRESSES”) to the IRS.

Pursuant to section 1221(a)(7), para- The proposed regulations under sectiomhe IRS an_d Treasury request comments
graph (e)(1) of the proposed regulation%256 generally restat_e the rgles _o_bn the clarity of the propose_d rules and
provides that hedging transactions mu§1'_1256(e)_1 that coordinate the |dent!f|how they may be mad_e ea5|er_to under-
yann of hedges for purposes of sectiostand. All comments will be available for

be identified before the close of the da e : o _ _
on which they are entered into. Paragrap11256(e)' The citations to sectionpublic inspection and copying.

(€)(2) of the proposed regulations require52°6(€)(2)(C) in the Treasury regulations » o jic hearing has been scheduled
that the item, items, or aggregate risk@ve been replaced with citations 10 se¢g, \1ay 16, 2001, beginning at 10 a.m., in
being hedged be identified substantiallfon 1256(€)(2) in the proposed regulag,q |Rs auditorium, Internal Revenue

contemporaneously with entering into thé'©"s- Building, 1111Constitution Avenue, NW.,

hedging transaction. The identificatioq;roposed Effective Date Washington, DC._ Due to building secu-
must be made no more than 35 days after rity procedures, visitors must enter at the
entering into the hedging transaction. The proposed regulations are proposetdt" Street entrance, located between

Paragraph (e)(3) of the proposed reguo be effective for transactions entere€onstitution and Pennsylvania Avenues,
lations contains a series of special rule§to on or after January 18, 2001. HowNW. In addition, all visitors must present
for identifying certain types of hedgingeVer, the IRS will not challenge any transphoto identification to enter the building.
transactions. In the case of inventory, thaction entered into on or after DecembeBecause of access restrictions, visitors
identification must specify the type orl7, 1999, and before January 18, 200Will not be admitted beyond the immedi-
class of inventory to which the hedge rethat satisfies the provisions of these praate entrance area more than 15 minutes
lates. If particular inventory purchases oposed regulations. before the hearing starts. For information
sales transactions are being hedged, t about having your name placed on the
taxpayer must also identify the expecte building access list to attend the hearing,
date and the amount to be acquired or |t has been determined that this notic8€ "FOR FURTHER INFORMATION

sold. In the case of hedges of aggregaig proposed rulemaking is not a signifi-CONTACT.”
risk, the identification requirement is satcant regulatory action as defined in Exec- The rules of 26 CFR 601.601(a)(3)
isfied if a taxpayer’s records contain a degtive Order 12866. Therefore, a regulaapply to the hearing. Persons who wish to
scription of the hedging program and ifory assessment is not required. It ipresent oral comments at the hearing must
there is a system for identifying transachereby certified that the collection of in-submit written comments and an outline
tions as entered into as part of that prgormation in these regulations will notof topics to be discussed and the time to
gram. The intent underlying this rule is tthave a significant economic impact on &e devoted to each topic (signed original
provide verifiable information with re- sypstantial number of small entities. Thisind eight (8) copies) by April 25, 2001. A
spect to the item being hedged without resertification is based upon the fact thaperiod of 10 minutes will be allotted to
quiring the taxpayer to identify individu- yery few small businesses enter inteach person making comments. An
ally the many items that give rise to theyedging transactions due to their cost aragenda showing the scheduling of the
aggregate risk being hedged. complexity. Further, those small busispeakers will be prepared after the dead-
Paragraph (e)(4) of the proposed reguresses that hedge enter into very feline for receiving outlines has passed.
lations provides rules with respect to hovihedging transactions because hedgingopies of the agenda will be available
an identification is made. It must be cleatransactions are costly, complex, and rdree of charge at the hearing.

April 2, 2001 1006 2001-14 I.R.B.

%epecial Analyses



Drafting Information or loss realized on a section 988 transacentrol, the definition of hedging transac-

tion as defined in section 988(c)(1) or retion must be interpreted reasonably and

The principal author of these regulayjizeq with respect to any qualified fundconsistently with the purposes of section

tions is Jo Lynn Ricks, Office of the ASS0-,q defined in section 988(c)(1)(E)(iii).  1221(b)(2)(A) and this section.
ciate Chief Counsel (Financial Institu- (ii) Sections 864(e) and 954(cExcept (1) Managing risk—(i) Transactions

“Zrnsznil? frPorr(r)]omgtlsF\)).S :n%WT?\é;,u:thE)eeE_\s otherwise provided in regulations isthat manage riskWhether a transaction
P Y P&ued pursuant to sections 864(e) antlanages a taxpayer’s risk is determined

Fnag:]?ent participated in their develop-954(c)' the definition of hedging transachased on all of the facts and circum-

v x r x x tion in paragraph (b) of this section doestances surrounding the taxpayer’s busi-

not apply for purposes of sections 864(&)ess and the transaction. In general, a

Proposed Amendments to the and 954(c). taxpayer’'s hedging strategies and poli-
Regulations (iii) Global dealing operation Except cies as reflected in the taxpayer’s min-

as otherwise provided in 881.475(g)-2utes or other records are evidence of
Accordingly, 26 CFR part 1 is pro-1.482-8, and 1.863-3(h), the rules of apwhether particular transactions were en-
posed to be amended as follows: plication for purposes of the definition of atered into primarily to manage the tax-
PART 1—INCOME TAXES hedglng transaction in paragrapr_] (c) of th|pa¥§r s .r|sk.
section do not apply in determining the al- (ji) Micro and macro hedges(A) In
Paragraph 1. The authority citation fotocation and source of income with respegjeneral A taxpayer has risk of a particu-
part 1 is amended by revising the entry foio @ participant in a global dealing operagr type only if it is at risk when all of its
§1.1221-2 to read as follows: tion or in determining whether a risk manpperations are considered. Nonetheless, a
Authority: 26 U.S.C. 7805 * * * agement function related to the activities ghedge of a particular asset or liability gen-
§1.1221-2 also issued under 26 U.S.@ regular dealer in securities has been cogrally will be respected as managing risk
1221(b)(2)(A)ii), (0)(2)(B), and (b)(3).»* ducted. See §1.482-8(a) for the definif it reduces the risk attributable to the
Par. 2. Section 1.1221-2 is revised tdons of global dealing operation, regulagsset or liability and if it is reasonably ex-

read as follows: dealer in securities, and participant. pected to reduce the overall risk of the
_ _ (iv) Sections 882(c) and 884Except taxpayer’'s operations. If a taxpayer
§1.1221~-2 Hedging transactions. as otherwise provided in regulations ishedges particular assets or liabilities, or

sued under sections 882(c) and 884, throups of assets or liabilities, and the
definition of hedging transaction in parahedges are undertaken as part of a pro-
treatment of hedging transactions und raph (b) of this section _does not applgram that, as a whole, is reasc_)nably ex-
section 1221(a)(7). Except as provided i’ PUTPOSES of those sgctlons_. pected t? reduce_ the overall risk of the
paragraph (f)(2) of this section, the term (b) Hedging transactlpn definedSec- taxpayer’s operations, the taxpayer gener-
capital asset does not include property thipn 1221(b)(2)(A) provides that. a hedgally does not have to demopstrate that
I§g transaction is any transaction that aach hedge that was entered into pursuant

is part of a hedging transaction (as define N . .
in paragraph (b) of this section). taxpayer enters into in the normal cours® the program reduces its overall risk.

(2) Short sales and optionsThis sec- pf the taxpayer’s trade or business primar- (B) Fixed-to-floating hedges Under
tion also governs the character of gain dP— _ _ the principles of paragraph (c)(1)(ii)(A)
loss from a short sale or option that is part (1) To manage risk qf price changes 0of this section, a transaction that econom-
of a hedging transaction. Except as prd:urrency fluctuations Wlth re;pect to ordiically converts an interest rate or price
vided in paragraph (f)(2) of this sectionn@ry property (as defined in paragrapfrom a fixed rate or price to a floating rate
gain or loss on a short sale or option thdf)(5) of this section) that is held or to ber price may manage risk. For example,
is part of a hedging transaction (as ddeld by the taxpayer; if a taxpayer’s income varies with interest
fined in paragraph (b) of this section) is (2) To manage risk of interest rate orates, the taxpayer may be at risk if it has
ordinary income or loss. price changes or currency fluctuations fixed rate liability. Similarly, a taxpayer

(3) Exclusivity If a transaction is not a With respect to borrowings made or to bevith a fixed cost for its inventory may be
hedging transaction as defined in paranade, or ordinary obligations incurred ot risk if the price at which the inventory
graph (b) of this section, gain or loss front0 be incurred, by the taxpayer; or can be sold varies with a particular factor.
the transaction is not made ordinary on (3) To manage such other risks as th€hus, a transaction that converts an inter-
the grounds that property involved in théSecretary may prescribe in regulationgst rate or price from fixed to floating
transaction is a surrogate for a noncapitésee paragraph (c)(8) of this section). ~ may be a hedging transaction.
asset, that the transaction serves as insur{c) Rules of application The rules of  (iii) Written options A written option
ance against a business risk, that this paragraph (c) apply for purposes afnay manage risk. For example, in appro-
transaction serves a hedging function, ahe definition of the term hedging transacpriate circumstances, a written call option
that the transaction serves a similar fundion in section 1221(b)(2)(A) and para-with respect to assets held by a taxpayer
tion or purpose. graph (b) of this section. These rulesr a written put option with respect to as-

(4) Coordination with other sectiors must be interpreted reasonably and comsets to be acquired by a taxpayer may be a
(i) Section 988 This section does notsistently with the purposes of this sectiorhedging transaction. See also paragraph
apply to determine the character of gailWwhere no specific rules of application(c)(1)(v) of this section.
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(a) Treatment of hedging transactiens
(1) In general This section governs the



(iv) Extent of risk managemen#f\tax- hedging transaction even if the terms dfiedging transaction does not include a
payer may hedge all or any portion of itshe asset limit or reduce the taxpayer'sransaction entered into to manage risks
risk for all or any part of the period duringrisk with respect to other assets or liabiliother than interest rate or price changes,
which it is exposed to the risk. ties. For example, a taxpayer’s interesir currency fluctuations.

(v) Transactions that counteract hedg+ate risk from a floating rate borrowing (d) Hedging by members of a consoli-
ing transactions If a transaction is en- may be reduced by the purchase of debated group—(1) General rule: single-
tered into primarily to counteract all orinstruments that bear a comparable floagntity approach For purposes of this
any part of the risk reduction effected byng rate. The acquisition of the debt insection, the risk of one member of a con-
one or more hedging transactions, thstruments, however, is not a hedgingolidated group is treated as the risk of
transaction is a hedging transaction. Fdransaction because the transaction is nttte other members as if all of the mem-
example, if a written option is used to reentered into primarily to reduce the taxbers of the group were divisions of a sin-
duce or eliminate the risk reduction obpayer’s risk. Similarly, borrowings gen-gle corporation. For example, if any
tained from another position such as arally are not made primarily to managenember of a consolidated group hedges
purchased option, then it may be a hedgisk. the risk of another member of the group
ing transaction. (4) Normal course Solely for purposes by entering into a transaction with a third

(vi) Number of transactionsThe fact of paragraph (b) of this section, if a transparty, that transaction may potentially
that a taxpayer frequently enters into andction is entered into in furtherance of @ualify as a hedging transaction. Con-
terminates positions (even if done on gaxpayer’s trade or business, the transacersely, intercompany transactions are
daily or more frequent basis) is not reletion is entered into in the normal course afiot hedging transactions because, when
vant to whether these transactions arthe taxpayer’s trade or business. This ruleonsidered as transactions between divi-
hedging transactions. Thus, for examapplies even if the risk to be managed resions of a single corporation, they do not
ple, a taxpayer hedging the risk assoclates to the expansion of an existing busmanage the risk of that single corpora-
ated with an asset or liability may fre-ness or the acquisition of a new trade dron.
guently establish and terminate positionbusiness. (2) Separate-entity electionIn lieu of
that hedge that risk, depending on the ex- (5) Ordinary property and obligations the single-entity approach specified in
tent the taxpayer wishes to be hedge®roperty is ordinary property to a tax{paragraph (d)(1) of this section, a consoli-
Similarly, if a taxpayer maintains itspayer only if a sale or exchange of thelated group may elect separate-entity
level of risk exposure by entering intoproperty by the taxpayer could not protreatment of its hedging transactions. If a
and terminating a large number of transduce capital gain or loss regardless of thgroup makes this separate-entity election,
actions in a single day, its transactionsaxpayer’s holding period when the sal¢he following rules apply.
may nonetheless qualify as hedgingr exchange occurs. Thus, for example, (i) Risk of one member not risk of other
transactions. property used in a trade or business withimembers Notwithstanding paragraph

(vii) Transactions that do not managehe meaning of section 1231(b) (deter¢d)(1) of this section, the risk of one
risk. Atransaction that is not entered intanined without regard to the holding peimember is not treated as the risk of other
to reduce a taxpayer’s risk does not mamiod specified in that section) is not ordi-members.
age risk. For example, assume that a tarary property. An obligation is an (ii) Intercompany transactionsAn in-
payer produces a commodity for salegrdinary obligation if performance or ter-tercompany transaction is a hedging
sells the commodity, and enters into anination of the obligation by the taxpayetransaction (an intercompany hedging
long futures or forward contract in thatcould not produce capital gain or losstransaction) with respect to a member of a
commodity in the hope that the price willFor purposes of the preceding sentencepnsolidated group if and only if it meets
increase. Because the long position doésrmination has the same meaning as the following requirements—
not reduce risk, and is not otherwisesection 1234A. (A) The position of the member in the
treated as a hedging transaction in this (6) Borrowings Whether hedges of aintercompany transaction would qualify
paragraph (c), the transaction is not taxpayer’s debt issuances (borrowingsds a hedging transaction with respect to
hedging transaction. Moreover, gain oare hedging transactions is determinethe member (taking into account para-
loss on the contract is not made ordinarwithout regard to the use of the proceedgraph (d)(2)(i) of this section) if the mem-
on the grounds that it is a surrogate for inef the borrowing. ber had entered into the transaction with
ventory. See paragraph (a)(3) of this sec- (7) Hedging an aggregate riskThe an unrelated party; and
tion. term hedging transaction includes a trans- (B) The position of the other member

(2) Entering into a hedging transaction action that manages an aggregate risk @he marking member) in the transaction
Ataxpayer may enter into a hedging trandgnterest rate changes, price changes marked to market under the marking
action by using a position that was a hedgend/or currency fluctuations only if all of member’s method of accounting.
of one asset or liability as a hedge of arthe risk, or all but @e minimisamount of (iii) Treatment of intercompany hedg-
other asset or liability (recycling). the risk, is with respect to ordinary proping transactionsAn intercompany hedg-

(3) No investments as hedging transacerty, ordinary obligations, or borrowings. ing transaction (that is, a transaction that
tions If an asset (such as an investment) (8) Hedges of other risks Except as meets the requirements of paragraphs
is not acquired primarily to manage riskptherwise determined in a regulation, revfd)(2)(ii)(A) and (B) of this section) is
the purchase or sale of that asset is notemue ruling, or revenue procedure, aubject to the following rules—
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(A) The character and timing rules ofthe hedged item can be accomplished by identifyintent of this identification, see paragraph

§1.1502—-13 do not apply to the incomehe positions in the intercompany transaction a%)(3) of this section.
hedges or hedged items, as appropriate. Thus, su

deduction, gal_n, or loss f_rom the Inter'stantially contemporaneous with entering iltpH (“)_ Tlm!ng of th_e |dent|flc_at|0n The
company hedging transaction; and may identifyC as the hedged item aimay iden- identification required by this paragraph
(B) Except as provided in paragraphify B as a hedge and as the hedged item. (e)(2) must be made substantially contem-

(f)(3) of this section, the character of the Example 2. Separate-entity election; counterporaneously with entering into the hedg-
marking member’s gain or loss from theﬁf‘“éthat dlois ”t°ttm:"('j< tobmarkem add't'?r:‘ ioth ing transaction. An identification is not
. . . e General Factsstated above, assume a H T

trar?sactlon. is ordinary. . _ group makes a separate-entity election under pa?g_ubstantlally contemporaneous if it is

(iv) Making and revoking the election graph (d)(2) of this section. M does not mark to _made more Fhan 35 da}/s after entering
Unless the Commissioner otherwise premarket under its method of accounting, tieis not  iNto the hedging transaction.
scribes, the election described in thig hedging transaction, and tBeC intercompany (3) Identification requirements for cer-
paragraph (d)(2) must be made in a Sepggnsactlon is taken into account under the rules ¢§in hedging transactionsIn the case of

te stat i . | t N sgection 1502.D is not a hedging transaction with e-+he hedaing transactions described in this
rate statemen sa.y_lng [ nsert Name angﬁect toA, butD may be a hedging transaction with 9ing . .
Employer Identification Number of yespect taC if C is ordinary property or an ordinary paragrapE §e§E3)), t?eh|dent|f|cat|on under
Common Parent] HEREBY ELECTSobligation and if the other requirements of paraparagraph (e)(2) of this section must in-
THE APPLICATION OF SECTION graph (b) of this section are met.Ofis not part ofa  clude the information specified.
1.1221-2(d)(2) (THE SEPARATE-EN-zIeedg?g:;ggzzgtgr‘s‘eﬂfﬂ%;e partof astrad-  (j) Anticipatory asset hedgeslf the
TITY APPRO_ACH). The statement Example 3. Separate-entity election: cc)unter_hedgmg trar_ls_a_ctlon relates to the antici-
must also indicate the date as of WhiCBany that marks to marketThe facts are the same P2t€d acquisition of assets by the tax-
the election is to be effective. The elecas inExample 2above, except thai marksC to ~ Payer, the identification must include the
tion must be signed by the common pamarket under its method of accounting. Also assumexpected date or dates of acquisition and
ent and filed with the group’s federal in-:ha‘_ Bk"/‘;o_?'g zeda hetdgizg_ ttraflﬁatﬁtion Wiﬂt‘_ respfi‘ﬁthe amounts expected to be acquired.
come tax return for the taxable year thaf "> & - noC & e 0 e o (il) Inventory hedges If the hedging
includes the first date for which the ele(;a,-a; at:] met:fffrﬁjatnyy he(;JgSi’n3r;niacggnawfﬁlc::speg{ansaction relates to the purchase or sale
tion is to apply. The election applies tao O's risk A, the character and timing rules ofOf inventory by the taxpayer, the identifi-
all transactions entered into on or afte$1.1502-13 do not apply to tBeCtransaction, and cation is made by specifying the type or
the date so indicated. The election malfs income, deduction, gain, or loss frafris ordi-  ¢|ass of inventory to which the transaction

. ary. However, other attributes of the items from th : -
be revoked only with the consent of the, "< - e determined under §1.1502_1 elates. If the hedging transaction relates

Commissioner. D is a hedging transaction with respectdgf it O specific purchases or sales, the identifi-
(3) Definitions For definitions of con- meets the requirements of paragraph (b) of this seéation must also include the expected
solidated group, divisions of a single cortion. dates of the purchases or sales and the

poration, group, intercompany transac- (€) Identification and recordkeepirg amounts to be purchased or sold.
tions, and member, see section 1502 arfd) Same-day identification of hedging (i) Hedges of debt of the taxpayer

the regulations thereunder. transactions Under section 1221(a)(7), a(A) Existing dehtIf the hedging transac-
(4) Examples The following examples taxpayer that enters into a hedging transion relates to accruals or payments under
illustrate this paragraph (d): action (including recycling an existingan issue of existing debt of the taxpayer,

General Facts In these example® andH are hedging transaction) must clearly identifithe identification must specify the issue
members of the same consolidated grdp.busi- it as a hedging transaction before thand, if the hedge is for less than the full
\f,‘vﬁcshoopiﬁoe”:tgi\f’]ee (;iS:OtOeinf;ﬁfseiSr:tga; fi":fe r close of the day on which the taxpayer adssue price or the full term of the debt, the
company transaction Wi%H that transfers the risk to quired, 'orlgmated, or entere'dllnto theamount of the issue price and the term
H. O's position in the intercompany transaction istransaction (or recycled the existing hedgeovered by the hedge.

“B,” and H’s position in the transaction i€~ H ing transaction). (B) Debt to be issued If the hedging
enters into positionD” with a third party to reduce  (2) Substantially contemporaneoudransaction relates to the expected is-
the interest rate risk it has with respect to its positiofjentification of hedged item(i) Content suance of debt by the taxpayer or to ac-
€. Dwould be a hedging transaction with respect toye v o jyentification A taxpayer that en- cruals or payments under debt that is ex-
risk Aif O's risk AwereH’s risk. . . ; ) .

Example 1. Single-entity treatmen) General ters into a hedging transaction must iderpected to be issued by the taxpayer, the
rule. Under paragraph (d)(1) of this sectians  tify the item, items, or aggregate riskidentification must specify the following
risk A is treated ad?'s risk, and therefor® is a being hedged. Identification of an iteminformation: the expected date of is-
hedging transaction with respect to risk Thus, the - heing hedged generally involves identifysuance of the debt; the expected maturity
character oD is determined under the rules of this; ., 5 transaction that creates risk, and ther maturities; the total expected issue
section, and the income, deduction, gain, or loss . . . . .
from D must be accounted for under a method of adYP€ Of risk that the transaction createsrice; and the expected interest provi-
counting that satisfies §1.446-4. The intercompanOr example, if a taxpayer is hedging theions. If the hedge is for less than the en-
transactionB-C is not a hedging transaction and isprice risk with respect to its June puriire expected issue price of the debt or the
taken into account under §1.1502-13. chases of corn inventory, the transactiofull expected term of the debt, the identi-

(if) 1dentification D must be identified as a phajng hedged is the June purchase of cofication must also include the amount or

hedging transaction under paragraph (e)(1) of this ; . . . . . (e .
sect?ongandq must be identif?ed ags tﬁe h(egi(g;d ierdnd the risk is price movements in thehe term being hedged. The identification
under paragraph (e)(2) of this section. Under pardnarket where the taxpayer buys its corrmay indicate a range of dates, terms, and

graph (e)(5) of this section, the identification/ois  For additional rules concerning the conamounts, rather than specific dates, terms,

2001-14 L.R.B. 1009 April 2, 2001



or amounts. For example, a taxpayer (iii) Manner of identification The tax- hedged, even if the item, items, or aggre-
might identify a transaction as hedgingpayer may separately and explicitly makgate risk relates primarily or entirely to
the yield on an anticipated issuance ofach identification, or, so long as paraether members of the group. If the mem-
fixed rate debt during the second half ofraph (e)(4)(ii) of this section is satisfiedbers of a group use intercompany transac-
its fiscal year, with the anticipated amounthe taxpayer may establish a system putions to transfer risk within the group, the
of the debt between $75 million and $125uant to which the identification is indi-requirements of paragraph (e)(2) of this
million, and an anticipated term of ap-cated by the type of transaction or by theection may be met by identifying the in-
proximately 20 to 30 years. manner in which the transaction is contercompany transactions, and the risks

(iv) Hedges of aggregate risk(A) Re- summated or recorded. An identificatiorhedged by the intercompany transactions,
quired identification If a transaction under this system is made at the later @fs hedges or hedged items, as appropriate.
hedges aggregate risk as described in pathe time that the system is established &ecause identification of the intercom-
graph (c)(7) of this section, the identificathe time that the transaction satisfies thpany transaction as a hedge serves solely
tion under paragraph (e)(2) of this sectioterms of the system by being entered, do identify the hedged item, the identifica-
must include a description of the risk beindpy being consummated or recorded, in thion is timely if made within the period re-
hedged and of the hedging program undelesignated fashion. quired by paragraph (e)(2) of this section.
which the hedging transaction was entered. (iv) Examples The following exam- For example, if a member transfers risk in
This requirement may be met by placing iples illustrate the principles of paragraptan intercompany transaction, it may iden-
the taxpayer’s records a description of thge)(4)(iii) of this section and assume thatify under the rules of this paragraph (e)
hedging program and by establishing a syshe other requirements of paragraph (joth its position in that transaction and
tem under which individual transactionsare satisfied. the item, items, or aggregate risk being
can be identified as being entered into pur- (A) A taxpayer can make an identifica-hedged. The member that hedges the risk
suant to the program. tion by designating a hedging transactioonutside the group may identify under the

(B) Description of hedging programA  for (or placing it in) an account that hasules of this paragraph (e) both its posi-
description of a hedging program must inbeen identified as containing only hedgeson with the third party and its position in
clude an identification of the type of riskof a specified item (or of specified itemshe intercompany transaction. Paragraph
being hedged, a description of the type air specified aggregate risk). (d)(4) Example 1of this section illustrates
items giving rise to the risk being aggre- (B) A taxpayer can make an identifica-this identification.
gated, and sufficient additional informa-ion by including and retaining in its (ii) Rule for consolidated groups mak-
tion to demonstrate that the program ibooks and records a statement that desigyg the separate-entity electiorif a con-
designed to reduce aggregate risk of theates all future transactions in a specifiedolidated group makes the separate-entity
type identified. If the program containsderivative product as hedges of a specgelection under paragraph (d)(2) of this
controls on speculation (for example, pofied item, items, or aggregate risk. section, each member of the group must
sition limits), the description of the hedg- (C) A taxpayer can make an identificasatisfy the requirements of this paragraph
ing program must also explain how theion by designating a certain mark, a certe) as though it were not a member of a
controls are established, communicatedain form, or a certain legend as meaningonsolidated group.
and implemented. that a transaction is a hedge of a specified (6) Consistency with section

(4) Manner of identification and item (or of specified items or a specifiedl256(e)(2) Any identification for pur-
records to be retained(i) Inclusion of aggregate risk). ldentification can beoses of section 1256(e)(2) is also an
identification in tax records The identifi- made by placing the designated mark onidentification for purposes of paragraph
cation required by this paragraph (e) musecord of the transaction (for example(e)(1) of this section.
be made on, and retained as part of, theading ticket, purchase order, or trade (f) Effect of identification and non-iden-
taxpayer’s books and records. confirmation) or by using the designatedification—(1) Transactions identifieg-(i)

(i) Presence of identification must beform or a record that contains the design general If a taxpayer identifies a trans-
unambiguous The presence of an identi-nated legend. action as a hedging transaction for purposes
fication for purposes of this paragraph (e) (5) Identification of hedges involving of paragraph (e)(1) of this section, the iden-
must be unambiguous. The identificatioomembers of the same consolidatetification is binding with respect to gain,
of a hedging transaction for financial acgroup—(i) General rule: single-entity ap- whether or not all of the requirements of
counting or regulatory purposes does ngroach A member of a consolidatedparagraph (e) are satisfied. Thus, gain from
satisfy this requirement unless the taxgroup must satisfy the requirements othat transaction is ordinary income. If the
payer’s books and records indicate thahis paragraph (e) as if all of the membersansaction is not in fact a hedging transac-
the identification is also being made foiof the group were divisions of a singletion described in paragraph (b) of this sec-
tax purposes. The taxpayer may indicateorporation. Thus, the member enteringjon, however, paragraphs (a)(1) and (2) of
that individual hedging transactions, or anto the hedging transaction with a thirdhis section do not apply and the character
class or classes of hedging transactiongarty must identify the hedging transacef loss is determined without reference to
that are identified for financial accountingtion under paragraph (e)(1) of this secwhether the transaction is a surrogate for a
or regulatory purposes are also beingion. Under paragraph (e)(2) of this sechoncapital asset, serves as insurance
identified as hedging transactions for purtion, that member must also identify theagainst a business risk, serves a hedging
poses of this section. item, items, or aggregate risk that is beinfunction, or serves a similar function or
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purpose. Thus, the taxpayer’s identificathe requirements of paragraph (e) of this (a) ldentification and recordkeeping re-
tion of the transaction as a hedging transasection but the taxpayer has no reasonalgeirements Under section 1256(e)(2), a
tion does not itself make loss from thegrounds for treating the transaction ataxpayer that enters into a hedging trans-
transaction ordinary. other than a hedging transaction, theaction must identify the transaction as a
(i) Inadvertent identification gain from the transaction is ordinary. Thénedging transaction before the close of
Notwithstanding paragraph (f)(1)(i) of reasonableness of the taxpayer’s failure the day on which the taxpayer enters into
this section, if the taxpayer identifies a@dentify a transaction is determined bythe transaction.
transaction as a hedging transaction fdeking into consideration not only the re- (b) Requirements for identification
purposes of paragraph (e) of this sectiomuirements of paragraph (b) of this secthe identification of a hedging transac-
the character of the gain is determined d@®n but also the taxpayer’s treatment ofion for purposes of section 1256(e)(2)
if the transaction had not been identifiedhe transaction for financial accounting omust satisfy the requirements of
as a hedging transaction if— other purposes and the taxpayer’s identifg§1.1221-2(e)(1). Solely for purposes of
(A) The transaction is not a hedgingcation of similar transactions as hedgingection 1256(f)(1), however, an identifi-
transaction (as defined in paragraph (b) dfansactions. cation that does not satisfy all of the re-
this section); (3) Transactions by members of a conguirements of §1.1221-2(e)(1) is never-
(B) The identification of the transactionsolidated group—(i) Single-entity ap- theless treated as an identification under
as a hedging transaction was due to inagroach If a consolidated group is undersection 1256(e)(2).
vertent error; and the general rule of paragraph (d)(1) of this (c) Consistency with §1.1221-2Any
(C) All of the taxpayer’s transactions insection (the single-entity approach), thédentification for purposes of
all open years are being treated on eithenles of this paragraph (f) apply only t0§1.1221-2(e)(1) is also an identification
original or, if necessary, amended returngsansactions that are not intercompanfor purposes of this section. If a taxpayer
in a manner consistent with the principlesransactions. satisfies the requirements of
of this section. (i) Separate-entity electionlf a con- §1.1221-2(f)(1)(ii), the transaction is
(2) Transactions not identifiee(i) In  solidated group has made the electioneated as if it were not identified as a
general Except as provided in para-under paragraph (d)(2) of this sectionhedging transaction for purposes of sec-
graphs (f)(2)(ii) and (iii) of this section, then, in addition to the rules of paragraphgon 1256(e)(2).
the absence of an identification that satigf)(1) and (2) of this section, the follow- (d) Effective date This section applies
fies the requirements of paragraph (e)(lipg rules apply: to transactions entered into on or after
of this section is binding and establishes (A) If an intercompany transaction isjanuary 18, 2001.
that a transaction is not a hedging transaientified as a hedging transaction but

tion. Thus, subject to the exceptions, thdoes not meet the requirements of para- Robert E. Wenzel,
rules of paragraphs (a)(1) and (2) of thigraphs (d)(2)(ii)(A) and (B) of this sec- Deputy Commissioner
section do not apply, and the character afon, then, notwithstanding any contrary of Internal Revenue.

gain or loss is determined without referprovision in §1.1502-13, each party to the _ _
ence to whether the transaction is a surrransaction is subject to the rules of pardtied by the Office of the Federal Register on January
. . . . . 7, 2001, 8:45 a.m., and published in the issue of the
gate for a noncapital asset, serves as igraph (f)(1) of this section with respect tQ-, ., Register for January 18, 2001, 66 F.R. 4738)
surance against a business risk, serveghge transaction as though it had incor-
hedging function, or serves a similarectly identified its position in the transac-
function or purpose. tion as a hedging transaction. Notice of Proposed Rulemaking
(ii) Inadvertent error If a taxpayer (B) If a transaction meets the require-
does not make an identification that satisnents of paragraphs (d)(2)(ii)(A) and (B)Notice to Interested Parties
fies the requirements of paragraph (e) ajf this section but the transaction is not
this section, the taxpayer may treat gaifentified as a hedging transaction, eacREG-129608-00
or loss from the transaction as ordinarparty to the transaction is subject to the
income or loss under paragraph (a)(]_) Qqules of paragraph (f)(z) of this SectionAGENCY: Internal Revenue Service
(2) of this section if— (Because the transaction is an intercomilRS), Treasury.
(A) The transaction is a hedging transpany hedging transaction, the characte{cTi0N: Notice of proposed rulemak-
action (as defined in paragraph (b) of thiand timing rules of §1.1502-13 do nog '

section); apply. See paragraph (d)(2)(iii)(A) of this no-

(B) The failure to identify the transac-section.) SUMMARY: This document contains
tion was due to inadvertent error; and (g) Effective date The rules of this proposed regulations relating to the notice

(C) All of the taxpayer’s hedging trans-section apply to transactions entered int® interested parties. Before the IRS can
actions in all open years are being treatesh or after January 18, 2001. issue an advance determination regarding
on either original or, if necessary, Par. 2. Section 1.1256(e)-1 is revisethe qualification of a retirement plan, a
amended returns as provided in parao read as follows: plan sponsor must provide evidence that it
graphs (a)(1) and (2) of this section. has notified all persons who qualify as in-

(i) Anti-abuse rule.If a taxpayer does §1.1256(e)-1 Identification of hedging terested parties that an application for an
not make an identification that satisfies aliransactions. advance determination will be filed.
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These proposed regulations set forth stannder section 7476 were published in theide guidance on the use of electronic
dards by which a plan sponsor may satisfiyederal Register(41 FR 20874). The media by retirement plans.
the notice to interested parties requirefinal regulations provide guidance on the In order to continue to advance the goal
ment. The proposed regulations affect rexature and method of giving notice to inof permitting plan sponsors to use elec-
tirement plan sponsors, plan participanteerested parties. EXisting 81.7476-tronic media in administering their retire-
and other interested parties with respect t(a)(1) provides that in order to receive aent plans, this amendment to the regula-
an application for a determination letterdetermination on the qualified status of &ons eliminates the writing requirement
and certain representatives of intereste@tirement plan, the applicant must profor the notice to interested parties. In-
parties. vide evidence that individuals who qualistead, the proposed regulations set forth
fied as interested parties received notificanew standards for satisfying the notice re-
: : tion of the determination letterquirement that would ensure that inter-
?;Cdeir\?gc;j E‘;ti:)cr’irl ?Ypuzt())lgzlhearmg must bgpplica'_[ion. In general, interested partiessted parties will receive timely and ade-
’ ) are defined in 81.7476-1(b)(1) as all preguate notice.
ADDRESSES: Send submissions tosent employees of the employer eligible to
CC:M&SP:RU (REG-129608-00), roomparticipate in the plan, and all other preExplanation of Provisions
5226, Internal Revenue Service, POBent employees whose principal place of _ . .
7604, Ben Franklin Station, Washingtonemployment is the same as the principal ' Nis notice of proposed rulemaking
DC 20044. Submissions may be hand d¢lace of employment of the employees eliwould amend §81.7476-2 and 601.201
livered Monday through Friday betweergible to participate. For plan terminations/garding the nature and method of giving
the hours of 8 a.m. and 5 p.m. to§1.7476-1(b)(5) defines interested partigdotices to interested parties. The pro-
CC:M&SP:RU (REG-129608-00),as all present employees with accruefosed regulations do not change the infor-
Courier’s Desk, Internal Revenue Serbenefits, all former employees with vestedation that the notice must contain or the
vice, 1111 Constitution Avenue, NW, benefits, and all beneficiaries of deceasetafne period in Wh'Ch,the nothe must be
Washington, DC. Alternatively, taxpayersormer employees currently receivingd'Ven- These regulations continue to pro-
may submit comments electronically visbenefits under the plan. vide that the notice to interested parties

he | b lecting the “Tax Reds” o ) must contain the information and be given
the Internet by selecting the “Tax Regs™ Existing §1.7476-2(b) provides thatyithin the time period prescribed in

?n?tt'l%n %Z::%éi; gﬁ;ncil P?fi’]:rlgé Slﬁ_t{he notice must be given in writing, mus01 201(0)(3) (Statement of Procedural
gc htto:// ty , /contam the information in §601-201(0)(3)Rules). The proposed regulations would
irqg ﬁ'ttne,“a p:iwwwirs.govitax_regs (Statement of Procedural Rules) and muggt forth new standards for providing the
gist. be given in the manner prescribed ijytice to interested parties. These new
FOR FURTHER INFORMATION CON- 81.7476-2(c). For present employeesandards permit greater flexibility in the
TACT: Concerning the proposed regula81-7476-2(c)(1) provides that the noticéyanner in which the notice may be pro-
tions, contact Pamela R. Kinard, (202§nust be given in person, by mailing, byjjgeg.
622-6060; concerning the submission dfoSting, or by printing it in a publication o rohosed regulations provide that,
comments, contact LaNita VanDyke Of the employer or an employee organizgy, e case of a present employee, former
(202) 622-7180 (not toll-free numbers). t'?n that Ilf rgatsonatt)l)é avi!lablehf)oa(:?anployee, or beneficiary who is an inter-
. bloyees. Forinterested parties w ted party, the notice may be provided by
SUPPLEMENTARY INFORMATION: a unit of employees covered by a collecsy method that reasonably ensures that
Background tive-bargaining agreement, the noticg “iyerested parties will receive the no-
must also be given in person or by mail (.o - The method used must be reasonably
This document contains proposedh€ collective-bargaining representative o 1ated to provide timely and adequate
amendments to the Income Tax Reguldf the interested parties. For former emyiicq 1 4l interested parties. In addition,
tions (26 CFR Parts 1 and 601) under sePloyees and beneficiaries who qualify ag,q yon0sed regulations provide that if an
tion 7476 of the Internal Revenue Code dfiterested parties, 81.7476-2(c)(2)(i) Projerested party who is a present employee
1986 (Code). vides thgt notice shall be given in persop i a unit of employees covered by a col-
Section 7476(b)(2) provides that, withO" Py mail to the last known address of thg, e hargaining agreement between em-
respect to a pleading filed by a petitionefnterested party. ployee representatives and one or more
for a request for a determination on the On February 8, 2000, the IRS and Treaemployers, notice shall also be given to
qualified status of a retirement plan undesury published Final Income Tax Regulathe collective-bargaining representative of
section 7476(a), the Tax Court may findions (T.D. 8873, 2000-9 I.R.B. 713) insuch interested party by any method that
the pleading to be premature unless thiae Federal Register(65 FR 6001) that reasonably ensures that the collective-bar-
petitioner establishes to the satisfaction gfrovide safe harbor methods for plamaining representative will receive the no-
the court that he has complied with the responsors and administrators using eletice. The proposed regulations also pro-
quirements prescribed by the regulationgonic media to transmit notices and convide if the notice to interested parties is
of the Secretary regarding the notice to irsents required under sections 402(fdelivered using an electronic medium
terested parties. 411(a)(11), or 3405(e)(10)(B). Noticeunder a system that satisfies the require-
On May 21, 1976, Final Income Tax99-1 (1999-1 C.B. 269) and Announcements of Q&A-5 of §1.402(f)-1, the no-
Regulations (T.D. 7421, 1976-1 C.B. 405jnent 99-6 (1999-1 C.B. 352) also protice will be deemed to be provided in a
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manner that satisfies the notice to intereopies) or electronic comments that arested party, the notice may be provided by
ested parties requirement. submitted timely to the IRS. The IRS andny method that reasonably ensures that
The proposed regulations provide thatreasury specifically request commentall interested parties will receive timely
whether the notice to interested parties isn the clarity of the proposed rule anénd adequate notice. If an interested
given in a manner that satisfies the rehow it may be made easier to understangarty who is a present employee is in a
quirements under these regulations wilhll comments will be available for public unit of employees covered by a collec-
be determined on the basis of all the faciaspection and copying. tive-bargaining agreement between em-
and circumstances. These regulations fur- A public hearing may be scheduled ifployee representatives and one or more
ther provide that since the facts and cirrequested in writing by a person thaemployers, notice shall also be given to
cumstances will differ depending on thdimely submits written comments. If athe collective-bargaining representative
interested party, it is possible that mor@ublic hearing is scheduled, notice of thef such interested party by any method
than one method of delivery (includingdate, time, and place for the hearing wilthat satisfies this paragraph. Whether the
nonelectronic writing) must be used inbe published in thEederal Register notice is provided in a manner that satis-
order to ensure timely and adequate no- . . fies the requirements of this paragraph
tice to all interested parties. Drafting Information will be determined on the basis of all the
The proposed regulations also revise Thq principal author of these regulafaCts and c_ircumstances. _Bec_ause the
8601.201 (Statement of Pr(_)cedural Rule$dns is Pamela R. Kinard of the Office Oifacts_ and cwcu_mstances will o!lffer de-_
to conform to the changes in 81.7476-2. 1o Division Counsel/Associate ChiefP€nding on the interested party, it is possi-

] Counsel (Tax Exempt and Governmenk'e that more 'Fhan one method of delivery
Proposed Effective Date Entities), IRS. However, other personneNust be used in order to ensure timely and

These regulations are proposed to b&om the IRS and Treasury Departmendéquate notice to all interested parties.
effective with respect to applicationsparticipated in their development. (2) If the notice to interested parties is
made on or after the date they are pub- X ok ok ok ok delivered using an electronic medium

lished in theFederal Registeras final under a system that satisfies the require-
regulations. Plan sponsors may rely OEropcisgd Amendments to the 2:;”:/\5"I?fbgga'g'e5m(§d§tlo-45:(“);)%&23 innO-a
these proposed regulations for guidancac9u!ations p

manner that satisfies the requirements of
. . 26 CFR part 1 is pro-paragraph (c)(1) of this section.
If, and to the extent, future guidance I$0sed to be amended as follows: (d) Examples The principles of this

more restrictive than the guidance in these section are illustrated by the following ex-
proposed regulations, the future guidandeART 1 — INCOME TAXES amples: y 9

will be applied without retroactive effect. Paragraph 1. The authority citation EXample 1 () Employer Ais amending Plan C

pending the issuance of final regulations. Accordingly

Special Analyses o prt L contnue 1620, 0, 25 10y ons s e s o
_ _ ~ lows: gaining agreements and is not being terminated. As

It has been determined that this notice of Authority: 26 U.S.C. 7805 * * * part of the determination letter application process,

proposed rulemaking is not a significant pgar, 2. Section 1.7476—2 is amended &g ployer A provides the notice required under this
regulatory action as defined in Executivgg|lows: section to interested parties. For present employees,

Order 12866. Therefore a requlatory as- . Employer A provides the notice by posting the no-
9 y 1. Paragraphs (b) and (C) are rEVISEd'tice at those locations within the principal places of

Sessme_nt is not requ_ired. It also has beeny. Paragraph (d) is redesignated asnployment of the interested parties which are cus-
determined that section 553(b) of the Adparagraph (e) and a new paragraph (d) fsmarily used for employer notices to employees
ministrative Procedure Act (5 U.S.C. chapadded. with regard to labor-management relations matters.
ter 5) does not apply to these regulations, 3. Paragraph (€)(1) is revised. (ii) In this Example 1 Employer A satisfies the
and because these regulations do not im-The revisions and additions read as fOpotlce to interested parties requirement described in

. . . his section.
pose a collection of information on smallgws: Example 2 () Employer B is amending Plan D

entities, the Regulatory Flexibility Act (5 ) ) ) and applying for a determination letter. As part of
U.S.C. chapter 6) does not apply. Pursuafi.7476-2 Notice to interested parties. the determination letter application process, Em-
to section 7805(f) of the Code, these pra:, , , ployer B provides the notice required under this sec-

posed regulations will be submitted to the . . tion to interested parties. ,
(b) Nature of notice The notice re- (i) Employer B has multiple worksites. Em-

Chle_f Counsel _fo_r Ad\_locacy of the Sma”quired by this section shall — ployer B's employees located at worksites 1 through
Business Administration for comment on 4 have access to computers at their workplace.

o . (1) Contain the information and be
its impact on small business. . - . . . . However, Employer B's employees located at work-
given within the time period prescribed in. = 4o ot have access to computers.

Comments and Requests for a Public §601.201(0)(3) of this chapter (Statement iy For present employees with access to com-
Hearing of Procedural Rules); and, puters (worksites 1 through 4), Employer B provides
(2) Be given in a manner prescribed ifthe notice by posting the notice on Employer B's

Before these proposed regulations angaragraph (c) of this section. web site (Internet or intranet). Employer B custom-
adopted as final regulations, considera- (c) Method of giving notice(1) In the 2{;2’5plof;?oirgﬁlnyvritﬂorizzsr(ﬁoe?;Efg;?:;;’ﬁ?g:t
tion will be given to any written com- case of a present employee, former eMgjations matters on its web site. For present em-

ments (a signed original and eight (8ployee, or beneficiary who is an interployees without access to computers (worksite 5),
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Employer B provides the notice by posting the no* * * * * sLlpplemental Information on

tice at worksite 5 in a location that is customarily . . .
used for employer notices to employees with regalPART 601 — STATEMENT OF Treasury Bills for Publication

to labor-management relations matters. PROCEDURAL RULES 1212
(iv) Employer B also sends the notice by e-malil
to each collective-bargaining representative of inter- Paragraph 1. The authority Citatio,Announcement 2001-29
ested parties who are present employees of Em- . -
ployer B covered by a collective-bargaining agre(ﬁlor part 601 continues to read, in part, as Banks, brokers, and other middlemen

ment between employee representatives anf@llows: . e x who report discount on Treasury bill re-
Employer B, using the e-mail address previously Authority: 26 U.S.C. 7805 demptions on Form 1099-INT must use

provided to Employer B by such collective-bargain- Par. 2. Section 601.201 is amended aﬁe owner’s purchase price where avail-

ing representative. - . .
ollows: able, to determine the amount of discount

(v) In this Example 2 Employer B satisfies the -
notice to interested parties requirement described in 1. In paragraph (0)(3)(xv), the fIrSttO report. This information can usually be

this section. sentence is replaced by two new Sefypqined from the owner's or middle-
Example 3 (i) Employer C is terminating Plan E tences. man’s records. However, if the owner’s

and applying for a determination letter as to whether 2. In paragraph (o)(3)(xvi), introduc- L . .
the plan termination affects the continuing qualificatOry text is revised. purchase price is not available from exist-

tion of Plan E. As part of the determination letter ing records, the middleman must report
application process, Employer C provides the notic¥he revisions read as follows: the discount as if the holder had pur-
required under this section to interested parties. chased the Treasury bill at its original

to computers. Each employee has an e-mail addrgggters L . .
where he or she can receive messages from Em- must use as the original issue price the

ployer C. Employer C has set up kiosks for employx * * x % noncompetiti_ve issue pripe for t[he

eles‘ use.f Thelkiosks tt':lr(fetlrc]x:ated Ivvithin thedprincipal (0) * * % (3) * * * longest-maturity Treasury bill maturing
aces of employment of the employees and are cus-

tpomarily useg fgr employer not?ce){s to employees (XV) When the notice referred to in°" that date.

with regard to labor-management relations mattersparagraph (0)(3)(xiv) of this section is
(i) For present employees, Employer C progiven in the manner set forth in

vides the notice by sending the notice by e-mail. §1.7476-2(c), the following time limita-

(iv) Employer C also sends the notice by e-malil. s .
to each collective-bargaining representative of inter{-Ions for providing the notice apply.

ested parties who are present employees of enf/hen the notice is given other than b g amounts of discount to be reported on
ployer C covered by a collective-bargaining agreemailing, it should be given not less than

. . orm 1099-INT for Treasury bills matur-
ment between employee representatives ardays nor more than 21 days prior to the y

; ; ; S . May through July 2001. This list
Employer C, using the e-mail address prewouslﬂate that the application for a determma'-ng. - ’
provided to Employer C by such collective-bargaing; - ic’ o qa EE which should also help middlemen deter-

ing representative. . . . mine any amounts subject to backup with-
(v) In addition, Employer C sends the notice by (XVi) The notice referred toin para'holding supplements the list that appears

e-mail to each interested party who is a former engraph (0)(3)(xiv) of this section shall bem the 2’000 edition of Publication 1212

ployee or beneficiary, using the e-mail address prggiven in the manner prescribed irList of Original Issue Discount Instru-’

viously provided to Employer C by such interestec§1_7476_2 and shall contain the followingm
party. For any former employee or beneficiary wh ents

For Treasury bill redemptions when the
owner’s purchase priceannotbe deter-
mined, the following list gives the non-
competitive issue prices and correspond-

the notice by regular mail to the last known address
of such former employee or beneficiary.

(vi) In this Example 3Employer C satisfies the
nc_>tice tq interested parties requirement described in Robert E. Wenzel,
this section.

(e) Effective date (1) The provisions
of this section shall apply to applications
referred to in paragraph (a) of 81.7476—{Filed by the Office of the Federal Register on January
made on or after the date the regulations, 2001, 8:45 a.m., and published in the issue of the
are published in thEederal Registeras Federal Register for January 17, 2001, 66 F.R. 3954)
final regulations.

Deputy Commissioner
of Internal Revenue.
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SHORT-TERM UNITED STATES TREASURY BILLS
Issued at a discount and maturing May 2001 - July 2001

Noncompetitive Dollar Amount of OID
CusIP Maturity Issue Issue Price (% of to be reported (per
Number Date Date Principal Amount) $1,000 of Maturity Value)
912795GE5 05/03/01 11/02/00 96.929 30.71
912795GF2 05/10/01 11/09/00 96.914 30.86
912795GG0 05/17/01 11/16/00 96.931 30.69
912795GHS8 05/24/01 11/24/00 96.958 30.42
* 912795GJ4 05/31/01 06/01/00 93.933 60.67
912795GK1 06/07/01 12/07/00 97.048 29.52
912795GL9 06/14/01 12/14/00 97.073 29.27
912795GM7 06/21/01 12/21/00 97.139 28.61
912795GN5 06/28/01 12/28/00 97.219 27.81
912795HA2 07/05/01 01/04/01 97.290 27.10
912795HCS8 07/12/01 01/11/01 97.561 24.39
912795GPO 07/19/01 01/18/01 97.444 25.56
912795HD6 07/26/01 01/25/01 97.513 24.87
*52-Week Bill
2001-14 L.R.B. 1015 April 2, 2001



Definition of Terms

Revenue rulings and revenue procedureslies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) modified because it corrects a publishedubstance of a prior ruling, a combination
that have an effect on previous rulinggosition. (Compare witlamplifiedand of terms is used. For examplmodified
use the following defined terms to deelarified, above). and supersedediescribes a situation
scribe the effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation ofn a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because atiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the suimodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokediescribes situations where thevhich a list, such as a list of the names of
Clarified is used in those instancesposition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languaggebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflished that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undezl prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancend regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but notthat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

H H E.O—Executive Order. PHC—Personal Holding Company.
Abbreviations g Company

ER—Employer. PO—Possession of the U.S.

The following abbreviations in current use and fOf-ERISA—Emponee Retirement Income SecurityPR—Partner.
merly used will appear in material published in theAct

Bulletin. PRS—Partnership.

. EX—Executor. PTE—Prohibited Transaction Exemption.
A—InleldufaI. F—Fiduciary. Pub. L—Public Law.
Acq.—A(?qulescence. FC—Foreign Country. REIT—Real Estate Investment Trust.
B—Ind|V|du.a.|. FICA—Federal Insurance Contributions Act. Rev. Proc—Revenue Procedure.
oo oot ) S o . ok e i
B.T.A—Board of Tax Appeals. F.R—Federal Register. . S—Subsidiary.

- o ' S.P.R—Statements of Procedural Rules.
C—Individual. FUTA—Federal Unemployment Tax Act.

C.B—Cumulative Bulletin. FX—Foreign Corporation. Stat—Statutes at Large.
CFR—Code of Federal Regulations. __Chi , T—Target Corporation.

9 G.C.M—Chief Counsel's Memorandum.
Cl—City. GE—_Grantee. T.C—Tax Court. B
COOR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR_Grantor. TFE—Transferee.
Cy—County. IC—Insurance Company. TFR—Transferor.
D—Decedent. |.R.B—Internal Revenue Bulletin. T..R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.
DE—Donee. LP—Limited Partner. TR—Trust.
Del. Order—Delegation Order. LR—Lessor. TT—Trustee.
DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.
E—Estate. O—Organization. Y—Corporation.
EE—Employee. P—Parent Corporation. Z—Corporation.
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INDEX EMPLOYEE PLANS— EMPLOYEE PLANS—

Internal Revenue Bulletins Cont. Cont.
2001-1 through 2001-13

Group health plans: tion requirements, bona fide well-

The abbreviation and number in paren- Continuation coverage requirements  ness programs (REG-114084-00) 7,
thesis following the index entry refer to (TD 8928) 8,685 633
the specific item; numbers in roman and HIPAA nondiscrimination: 26 CFR 54.9802-2, added; group
italic type following the paranthesis Bona fide wellness programs health plans, HIPAA nondiscrimina-
refer to the Internal Revenue Bulletin in (REG-114084-00) B33 tion requirements for certain grand-
which the item may be found and the Certain grandfathered church plans, fathered church plans, exception
page number on which it appears. exception (REG-114083-00)630 (REG-114083-00) B30

L Eligibility not limited by certain 31 CFR Part 10, amended; practice
Key to Abbreviations: health factors (TD 8931) B42 before the Internal Revenue Service;
Ann Announcement (REG-114082-00) 529 Circular 230 (REG-111835-99) 11,
CD Court D§C|S|on GUST remedial amendment period, M&P 834
DO Delega_tlon Order plans and volume submitter plans (AnrQualified retirement plans:
EO Executive Order 12) 6,526 Required minimum distributions (Ann

PL Public Law , Letter rulings: 18) 10,791
PTE Prohibited Transaction Determination letters, and information Written explanation provided after

Exemption letters issued by Associates Chief  annuity starting date (REG-109481—
RP Revenue Procedure Counsel (RP 1) 11 99) 13,961
RR Revenue Ruling Information letters, etc. (RP 4) 121 Regulations:
SPR Statement of Procedural Life insurance contracts, “split-dollar” 26 CFR 1.125-4, amended; 1.125-4T,
Rules arrangements (Notice 10) £59 removed; tax treatment of cafeteria
TC Tax Convention Nondiscrimination rules, governmental  plans (TD 8921) 7532
1D Treasury Decision and church plans, relief from (Notice 9) 26 CFR 54.4980B—0 through -8,
DO Treasury Department Order 4,375 amended; 54.4980B-9, —10, added:;
Practice before the Internal Revenue group health plans, continuation
EMPLOYEE PLANS Service; Circular 230 (REG-111835— coverage requirements (TD 8928) 8,
99) 11,834 685
Advance letter rulings and determinatiorProposed Regulations: 26 CFR 54.9802-1, added; 54.9802—-1T,
letters, areas which will not be issued 26 CFR 1.125-1 Q&A-8, amended; removed; group health plans, HIPAA
from: 1.125-2 Q&A-6(a), amended,; nondiscrimination requirements, eli-

Associates Chief Counsel & Division 1.125-2 Q&A-6(b), (c), and (d), with- gibility not limited by certain health
Counsel/Associate Chief Counsel  drawn; 1.125-2 Q&A-6(e), redesig- factors (TD 8931) 7542

(TE/GE) (RP 3) 1111, correction nated as (b); tax treatment of cafeteri@equired minimum distributions (REG—
(Ann 25) 11,895 plans (REG-209461-79) 812 130477-00 and REG-130481-00)885
Associate Chief Counsel International 26 CFR 1.401(a)(9)-0 through -8, addediechnical advice to:
(RP7) 1,236 1.403(b)—2, added; 1.408-8, added; Directors and chiefs, appeals offices,
Cafeteria plans, tax treatment of (TD 8921)  54.4974-2, added; required minimum  from Associates Chief Counsel
7,532 (REG-209461-79) §,12 distributions (REG-130477-00 and & Division Counsel/Associate Chief
Defined benefit pension plan, transfer of ~ REG-130481-00) 1865 Counsel (TE/GE) (RP 2) 9

excess assets (REG-116468-00%, 26 CFR 1.417(e)-1, amended; special IRS employees (RP 5) 164
Determination letters, issuing procedures rule for written explanation by quali- User fees, request for letter rulings (RP 8)

(RP6) 1,194 fied retirement plans provided after 1,239
Employee Plans Compliance Resolution  annuity starting date (REG-109481—
System (EPCRS), update (RP 2001-17) 99) 13,961
7,589 26 CFR 1.420-1, added; defined beneEMPLOYMENT TAX
Employee stock ownership plans, fit pension plan, transfer of exces<lectronic filing, Form 940 (RP 9) 328
deductibility of redemption proceeds assets (REG-116468-00)522 Electronic furnishing of payee statements,
(RR 6) 6,491 26 CFR 54.9802-1, amended; group voluntary (TD 8942) 13, 929
Full funding limitations: health plans, HIPAA nondiscrimina- (REG-107186-00) 1373
Weighted average interest rate for: tion requirements, eligibility not lim- Forms:
December 2000 (Notice 3) 267 ited by certain health factors W-2, new code (Ann 7) 357
January 2001 (Notice 15) 389 (REG-114082-00) B29 W-2, voluntary electronic furnishing of
February 2001 (Notice 20) 1818 26 CFR 54.9802-1(f), amended; group  payee statements (TD 8942) 929
March 2001 (Notice 28) 1344 health plans, HIPAA nondiscrimina- (REG-107186-00) 1373
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EMPLOYMENT TAX— EMPLOYMENT TAX— EXCISE TAX—Cont.
Cont. Cont.

940, electronic filing (RP 9) 328 Employer established electronic sys-  actions (REG-246256-96) 813
1098-E, voluntary electronic furnishing tems (TD 8910) 2258 31 CFR Part 10, amended; practice before
of payee statements (TD 8942) 13, \oluntary tip reporting agreements the Internal Revenue Service; Circular
929 (REG-107186-00) 1373 proformas (TRDA and TRAC) 230 (REG-111835-99) 1834
1098-T, voluntary electronic furnishing (Ann 1) 2,277 Regulations:
of payee statements (TD 8942) 13, 26 CFR 53.4958-0T through -8T,
929 (REG-107186-00) 1373 added; 53.4963-1, amended;
Indian tribal governments under FUTA,ESTATE TAX 301.6213-1, amended; 301.6501(e)
treatment of (Ann 16) &15 Art valuation requests, change of address _1,  amended; 301.6501(n)-1,
Interest-free adjustments (REG—110374— for submissions (Ann 22) 1895 amended; 301.7422-1, amended:;
00) 12,915 Charitable deductions, guaranteed annuity  301.7454—2, amended: 301.7611-1,
Practice before the Internal Revenue and unitrust interest (TD 8923) 485 amended; 602.101, amended; excise
Service; Circular 230 (REG-111835-Generation-skipping transfer tax and reten-  taxes on excess benefit transactions
99) 11,834 tion of exempt status (TD 8912) 452 (TD 8920) 8,654
Proposed Regulations: Practice before the Internal Revenue

26 CFR 31.3406(g)-1(d), revised; Service; Circular 230 (REG—111835—99EXEMPT ORGANIZA'

reporting requirements for interest 11,834 .
on deposits paid to nonresidenProposed Regulations: TIONS
i — — 26 CFR 1.641(b)-3, amended; _ I
aliens (REG-126100-00) 1862 ; (d? dd d_Advance letter rulings and determination
26 CFR 31.6051-1, amended; electron-  1.642(C)-1, revised; 1.645-1, added:™ ' """ =~ o0 L SN
ic _payee statements, voluntary ~ 1.671-4, amended; 1.6072-1, amend— from :Associates Chief Counsel &
(REG-107186-00) 1373 ed; 301.6109-1, amended; election to Division Counsel/Associate Chief
26 CFR 31.6205-1, revised; interest- ~ treat trust as part of an estate Counsel (TE/GE) (RP 3) 141: correc-
free adjustments (REG-110374-00) (REG-106542-98) %73 correction fion (Ann 25) 11895
12.915 (Ann 24) 10,793 ; . .
' ._EXxcise taxes on excess benefit transactions
26 CFR 31.6302-1, amended: 31 CFR Part 10, amended; practlcg (TD 8920) 8,654 (REG—246256-96) 8
31.6302(c)-3, amended; removal of  before the Internal Revenue Service; 713 e '
Federgl Reserve banks as federal ~ Circular 230 (REG-111835-99) 11'Indian tribal governments treated as
depositaries (REG-107176-00) 4, 834 states, list (RP 15) 865
428 Regulations: ' . T
. ) : etter rulings, information letters, etc.
31 CFR Part 10, amended; practice 26 CFR 20.2055-2, amended; Charltablle (RP 4) 11921
before the Internal Revenue Service; ~ deductions, guaranteed annuity ang - ’ N
. ' : - lain language publications and voluntar
Circular 230 (REG-111835-99) 11,  unitrust interest (TD 8923) @85 guage p y

834 26 CFR 2626011, amended; genergs OTRIENEC ROOIETE (B0 D00
Railroad retirement, rate determination,  tion-skipping transfer issues (TD A
Service; Circular 230 (REG-111835—
quarterly, January 1, 2001, 258 8912) 5452 99) 11,834
i . Trusts, election to treat trust as part of ’ .
Regulations: P aBroposed Regulations:

26 CFR 31.6051-1T, added; electronic estate (REG-106542-98)472, correc-
payee statements, voluntary (TD tion (Ann24) 10,793
8942) 13929 Valuation of art requests, change of address

1 _ - for submissions (Ann 22) 1895
26 CFR 31.6053-1, —4, amended; Ubmissi ( ) 189 31 CFR Part 10, amended; practice

tips, tip reporting, employer estab- before the Internal Revenue Service;

lished electronic systems (TDEXCISE TAX Circular 230 (REG—111835-99) 11,
8910) 2,258 834

Reporting requirements for interest orf\ir transportation, mileage awards (NOticeRegulationS'
deposits paid to nonresident aliens 6) 3,327 i

26 CFR 53.4958-0 through -8, added;
excise taxes on excess benefit trans-
actions (REG-246256-96) 813

(REG-126100-00) 1862 Excess benefit transactions (TD 8920) 8, 265%':4% 23.41958—0T tzrocﬁgthSlTézafgef;
Statutory stock options (Notice 14)®6 654 (REG-246256-96) §13 end ; ’ 3§F 6eg101e -1 a d_ d:
Tips: Practice before the Internal Revenue 231192581’ . ge); :’%Oin;jgzel,

Tips reporting: Service; Circular 230 (REG-111835- o d(_”)_3c')f”7122492’ o

Employer-designed tip reporting, 99) 11,834 amenced, ' —< amenced,

food and beverage industryProposed Regulations: 301'731;__1’ . artnended; 602‘1b()1’
2,261 excise taxes on excess benefit trans- it transactions (TD 8920) 854
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Revocations (Ann 20) &16 Automobile owners and lessees, determi-  Resident population estimates, 2001
Technical advice to: nation of correct tax liability, 2001 (Notice 21) 11818
Directors and chiefs, appeals offices, inflation adjustment (RP 19) 932 Satisfactory bond; “bond factor”
from Associates Chief Counsel &Business expenses, changes in method of amounts for the period:
Division Counsel/Associate Chief accounting (Notice 23) 1311 October through December 2000
Counsel (TE/GE) (RP 2) 9 Case Resolution Pilot Program, extension (RR 2) 2,225
IRS employees (RP 5) 164 (Notice 13) 6514 January through March 2001 (RR
User fees, request for letter rulings (RP 8Fharitable deductions, transfers to chari- 10) 10,755
1,239 table lead trust (TD 8923) @885 Research credit (Notice 2) 2, 265

Withholding, Voluntary Compliance on Classification of certain business enti- Research credit computation (Notice
Alien Withholding Program (VCAP) ties, check-the-box regulations 19) 10,784

(RP 20) 9,738 (REG-110659-00) 1117 Cumulative Bulletin 1998-2, numerical
Consumer Price Index (CPI) adjustments, finding list, finding list of current
GlFT TAX below-market loans (Ann 19) 1291 actions on previously published items

. Contribution in aid of construction and index; corrections (Ann 5) 286
Art valuation requests, change of address (CIAC), regulated public utilities, water Dealers in securities futures contracts

for submissions (Ann 22) 1895 or sewerage disposal (TD 8936)720 (Notice 27) 13942
Charitable deductions, transfers to charegnversion to the euro (TD 8927) Bn7 Debt instrument, annuity issued by insur-
table lead trust (TD 8923) @385 Corporations: ance company (REG-125237-00) 12,
Practice before the Internal Revenue Assumed liabilities (TD 8924) &89 919
Service; Circular 230 (REG-111835— (REG-106791-00) &21 Debt substitution, election to treat as real-
99) 11,834 Consolidated groups, tentative carry- ization event (RP 21) 942
Proposed Regulations: back adjustments (TD 8919) 605 Disclosure of returns or return informa-
31 CFR Part 10, amended; practice (REG-119352-00) &25 tion to designee of taxpayer (TD 8935)

before the Internal Revenue Service; Distributions of stock or securities in 8, 702 (REG-103320-00) &14
Circular 230 (REG-111835-99) 11, connection with an acquisition: Disqualified person, definition of

834 Purchase of 50% or greater interest (REG-107175-00) 1371
Regulations: in the corporation making the Earnings and profits adjustments, exercise
26 CFR 25.2522(c)-3, amended; chari- distribution or being distributed ~ of stock option (RR 1) 9726
table deductions, lifetime charitable (REG-107566-00) R46 Electing small business trusts; ESBT:
lead trust (TD 8923) {85 Withdrawal of REG—=116733-98 Qualifications and treatments (REG-
Valuation of art requests, change of (Ann 11) 4,432 251701-96) 4396
address for submissions (Ann 22) 11, Recognition of gain on certain distribu- Tiered structures (TD 8915) 859
895 tions of stock or securities (TD 8913)Electronic filing; magnetic media, Form

3,300, correction (Ann 26) 11896 W-4, Employee’s Withholding Allow-
|NCOME TAX Tax shelter: ance Certificate, specifications (RP 16)
Contingent liability (Notice 17) %30 4,376

Advance letter rulings and determination Intermediary transactions (NoticeElectronic furnishing of payee statements,
letters, areas which will not be issued 16) 9,730 voluntary (TD 8942) 13, 929
from: . __ Cost-of-living adjustments for inflation, (REG-107186-00) 1873

Associates Chief Counsel & Division 5001 (RP 13) 3337 clarified (Notice Employee stock ownership plans, deduc-
Counsel/Associate Chief Counsel 12y 3 328 tibility of redemption proceeds (RR 6)
(TE/GE) (RP 3) 1111, correction credits: 6,491
(Ann 25) 11,895 Deemed-paid credit computationd=ederal tax deposits, removal of Federal
Associate Chief Counsel International  (REG-104683-00) 407 Reserve banks as depositaries (TD
(RP7) 1,236 Foreign tax credit limitations: 8918) 4,372 (REG-107176-00) 4,

Aircraft maintenance costs (RR 4)285 Affiliated groups and interest expense 428

Appeals, extension of test of mediation allocations (TD 8916) 860 Financial asset securitization investment
procedure (Ann 9) 357 Income subject to separate limita- trusts (FASITs) (RP 12) 335

Archer MSA (Ann 21) 9752 tions (REG—104683-00) 407 Foreign corporations, requirements relat-

Art valuation requests, change of address |ncreasing research activities, defini- ing to certain exchanges (TD 8938) 13,
for submissions (Ann 22) 1895 tion of qualified research (TD 8930) 929 (LR-230-76) 13945

Attorney’s fees, recovery of (TD 8922) 6, 5,433 Forms:

508 (REG—121928—98) ®20 Low-income housing credit: W-2, new code (Ann 7) 357

2001-14 L.R.B. vi April 2, 2001
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W-2, voluntary electronic furnishing of LIFO: 26 CFR 1.355-0, amended; 1.355-7,
payee statements (TD 8942) 929, Optional dollar-value LIFO invento- added; recognition of gain on certain
(REG-107186-00) 1373 ry computation method for used distributions of stock or securities in

W-4, Employee’s Withholding Allow- vehicle dealers (RP 23) 1034 connection with an acquisition
ance Certificate, specifications (RP Price indexes, department stores for: (REG-107566-00) 346
6) 4,376 November 2000 (RR 5) 851 26 CFR 1.444-4, added; 1.641(c)-0,

W-9, Request for Taxpayer Identifi- December 2000 (RR 9) 852 -1, added; 1.1361-0, -1, amended;
cation Number and Certification January 2001 (RR 14) 1298 1.1362-6, -7, amended; 1.1377-1,
(Ann 15) 8,715 Joint and several liability, relief from -3, amended; electing small business

1042S, specifications for filing magnet- (REG-106446—-98) 1345 trusts (REG—-251701-96) 396
ically or electronically (Ann 3) 2, Last known address (RP 18)&)8 26 CFR 1.705-1, amended; 1.705-2,
278 Last known address, definition of (TD added; basis adjustments upon the

1098-E, voluntary electronic furnishing 8939) 12,899 sale of a corporate partner’s stock
of payee statements (TD 8942) 13l etter rulings, determination letters, and  (REG-106702-00) 4424 correc-
929 (REG-107186-00) 1373 information letters issued by Associates  tion (Ann 28) 13975

1098-T, voluntary electronic furnishing Chief Counsel (RP 1) 1, 26 CFR 1.863-3, amended; 1.863-8,
of payee statements (TD 8942) 13Life insurance contracts, “split-dollar” -9, added; source of income from
929 (REG-107186-00) 1373 arrangements (Notice 10) £59 space and ocean activities, communi-

1120, Schedule N, Foreign Operationkong-term contracts, accounting for (TD cations activities (REG-106030-98)
of U.S. Corporations (Ann 13) 352 8929) 10,756 11,820

8875, Taxable REIT SubsidiaryMethods of accounting: 26 CFR 1.902-0, —1, amended; 1.904-0,
Election, revised (Ann 17) 8,16 General rule for 2001 (RP 24) 1188 -4, -5, -6, amended; 1.904-5,

Hyperinflationary currency, definition of Inventories, small taxpayers (RP 10) 2, revised; 1.904(b)-1, -2, revised;

(TD 8914) 8,653 272 1.904(b)-3, —4, removed; 1.904(j)-1,

Information reporting: Short-term loans, stated interest, cash added; application of section 904 to

Discharges of indebtedness (Notice 8) method banks, automatic change (RP  income subject to separate limitations
4,374 25) 12,913 and computations of deemed paid

Payments to attorneys (Notice 783%4 Partnerships: credit under section 902

Payments of qualified tuition and pay- Corporate partner’s stock, partnership  (REG-104683-00) 407
ments of interest on qualified educa- termination (REG-106702-00) 4, 26 CFR 1.1031(k)-1, amended; defini-

tion loans, magnetic media filing 424 correction (Ann 28) 1375 tion of disqualified person
requirements (Ann 10) 431 Final short-year tax return, determina-  (REG-107175-00) 1371
Installment sales; changes in method of tion of basis (Notice 5) 327 26 CFR 1.1271-0, amended; 1.1275-1,
accounting (Notice 22) 1311 Mergers and divisions (TD 8925) 6, amended; debt instruments with
Insurance companies: 496 original issue discount, annuity con-

Interest rate tables (RR 11) 180 Practice before the Internal Revenue tracts (REG-125237-00) 1219
Tentative differential earnings rate and Service; Circular 230 (REG-111835- 26 CFR 1.1502—78, amended; corpo-

tentative recomputed differential 99) 11,834 rations, consolidated groups, tenta-
earnings rate (Notice 24) 1212 Pre-filing agreement program (RP 22) 9, tive carryback adjustments
Interest: 745 (REG-119352-00) 625
Investment: Presidentially declared disaster areas: 26 CFR 1.6013-4, added: 1.6015-0
Federal short-term, mid-term, and Disaster and combat zone, tax-related through -9, added; relief from joint
long-term rates for: deadlines (TD 8911) 321 and several liability (REG-106446—
January 2001 (RR 3) 319 Major disaster and emergency areas 98) 13,945
February 2001 (RR 7) 341 (RR 15) 13922 26 CFR 1.6041-2, amended; 1.6050S-1,
March 2001 (RR 12) 1811 Proposed Regulations: —2, added; 301.6724-1, amended;
Rates: 26 CFR 1.263(g)-1 through -5, added;  electronic payee statements, voluntary
Reserve rate tables, insurance com-  1.1092(d)-1, amended; capitaliza- (REG-107186—00) 1373
panies (RR 11) 10780 tion of interest and carrying charges 26 CFR  1.6049-4(b)(5), revised,;
Underpayments and overpayments, properly allocable to straddles 1.6049-6, amended; 1.6049-8,
quarter beginning April 1, 2001 (REG-105801-00) 1365 revised; reporting requirements for
(RR 16) 13936 26 CFR 1.301-1, amended; liabilities  interest on deposits paid to nonresi-
Inventory: assumed in certain corporate transac-  dent aliens (REG-126100-00) 11,
Floor stocks payments (RR 8) ™6 tions (REG-106791-00) 621 862
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26 CFR 1.6302-1, -2, amended;
removal of Federal Reserve banks
as federal depositaries
(REG-107176-00) 428

26 CFR 7.367(c)-1, -2, withdrawn;
requirements relating to certain
exchanges involving a foreign corpo-
ration (LR-230-76) 1345

26 CFR 301.6103(c)-1, added; disclo-
sure of return and return infor-
mation to designee of taxpayer
(REG-103320-00) &14

26 CFR 301.7430-0, removed,;
301.7430-7, added; attorney’s fees,
recovery of (REG-121928-98)%20

26 CFR 301.7701-3, amended; clas-
sification of certain business enti-
ties, check-the-box regulations
(REG-110659-00) 1817

31 CFR Part 10, amended; practice
before the Internal Revenue Service;
Circular 230 (REG-111835-99) 11,
834

Publications:

547, Casualties, Disasters, and Thefts,
revised (Ann 6) 3357

551, Basis of Assets, revised 2000 (Ann
2) 2,277

575, changes in minimum required dis-
tributions (Ann 23) 10791

583, Starting a Businesss and Keeping
Records, revised (Ann 8) 357

590, changes in minimum required dis-
tributions (Ann 23) 10791

1245, Specifications for Filing Forms
W-4, Employee’s Withholding
Allowance Certificate, magnetically
or electronically (RP 6) 4376

Qualified transportation fringe benefits

(TD 8933) 11,794

Qualified zone academy bonds, limitation
for 2001 (RP 14) 3343

Real estate mortgage investment conduits
(REMICs), safe harbor (RP 12) 335

Regulations:

26 CFR 1.41-0, -1, -4, revised,
1.41-2, amended; 1.41-3, redesig-
nated as 1.41-3A; 1.41-3, added;
1.41-5, redesignated as 1.41-4A,
amended; 1.41-6, redesignhated as
1.41-5, amended; 1.41-7, redesig-
nated as 1.41-5A, amended;
1.41-8, redesignated as 1.41-6,
amended; 1.41-9, redesignated as

2001-14 L.R.B.

INCOME TAX—Cont.

1.41-7; 1.41-8, added; 1.41-0A
through —8A, removed; 1.41-0A,
added; 1.218-0, removed; 1.482-7,
amended; credit for increasing
research activities (TD 8930) 5,
433

26 CFR 1.118-2, added; contribution in
aid of construction (CIAC), regulat-
ed public utilities, water or sewerage
disposal (TD 8936) 920

26 CFR 1.132-0, -5, amended;
1.132-9, added; 602.101, amended,;
qualified transportation fringe bene-
fits (TD 8933) 11,794

26 CFR 1.163-7, amended; 1.1271-0,
amended; 1.1275-1(f), —2, revised;
1.1275-2T, removed; 1.1275-7,
added; reopenings of Treasury secu-
rities and other debt instruments,
original issue discount (TD 8934)
12,904

26 CFR 1.170A-6, amended; lifetime
charitable lead trust (TD 8923) 485

26 CFR 1.301-1, amended; 1.301-1T,
added; assumed liabilities (TD
8924) 6,489

26 CFR 1.355-0, amended; 1.355-6,
revised; recognition of gain on cer-
tain distributions of stock or securi-
ties (TD 8913) 3,300, correction
(Ann 26) 11,896

26 CFR 1.367(b)-0, amended;
1.367(b)-12, added; 7.367(b)-12,
removed; stock transfer rules, transi-
tion rules (TD 8937) 11806

26 CFR 1.367(b)-3(b)(4), withdrawn;
stock transfer rules (Ann 27) 1897

26 CFR 1.444-4T, added; ESBT, elect-
ing small business trusts, tiered
structures (TD 8915) 859

26 CFR 1.446-1, amended; 1.451-3,
removed; 1.451-5, amended;
1.460-0, —4, —6, amended; 1.460-1
through -3, revised; 1.460-5, added;
1.460-7, -8, removed; 1.471-10,
amended; 602.101, amended;
accounting for long-term contracts
(TD 8929) 10,756

26 CFR 1.467-0, -1, amended; 1.467-2,
added; 1.467-3, revised; rental agree-
ments involving payments of
$2,000,000 or less (TD 8917)538

26 CFR 1.468A-5, amended;
1.503(a)-1, amended; 1.547-2,

viii
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amended; 1.856-6, amended;
1.860-2, amended; 1.963-6, amend-
ed; 1.992-3, amended; 1.6081-2, -3,
-4, —6, —7, amended; 301.6110-4,
-5, -6, amended; 301.6212-2,
added; 301.6301-1, amended;
301.6305-1, revised; 301.6320-1T,
amended; 301.6325-1, revised,;
301.6330-1T, amended; 301.6331—
2, amended; 301.6332—2, amended;
301.6335-1, amended; 301.6503(c)—
1, amended; 301.6672-1, amended,;
301.6903-1, amended; last known
address, definition of (TD 8939) 12,
899

26 CFR 1.643(a)-8, added; 1.664-1, -2,
-3, amended; charitable remainder
trusts, deemed sale, trust distributions,
abusive transactions (TD 892682

26 CFR 1.708-1, amended; 1.752-1,
-5, amended; partnership mergers
and divisions (TD 8925) &96

26 CFR 1.861-9, -11, —14, added;
1.861-9T, —-11T, -14T, revised;
1.902-1, amended; 1.904-0, -4, -5,
amended; application of section 904
to income subject to separate limita-
tions and section 864(e) affiliated
group expense allocation and appor-
tionment rules (TD 8916) 860

26 CFR 1.894-1, amended; 1.894-1T,
removed; guidance regarding claims
for certain income tax convention
benefits (Ann 4) 2286

26 CFR 1.985-1, -4, amended,;
1.985-8, added; 1.985-8T, removed,;
1.1001-5, added; 1.1001-5T,
removed; conversion to the euro (TD
8927) 11,807

26 CFR 1.988-1, revised; hyperinfla-
tionary currency (TD 8914) &53

26 CFR 1.1502-78T, added; corpora-
tions, consolidated groups, tentative
carryback adjustments (TD 8919) 6,
505

26 CFR 1.6041-2T, added; 1.6050S—
1T, 2T, added; 301.6724-1T, added;
602.101, amended; electronic payee
statements, voluntary (TD 8942) 13,
929

26 CFR 7.367(c)-1, -2, removed;
requirements relating to certain
exchanges involving a foreign corpo-
ration (TD 8938) 13929
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26 CFR 301.6103(c)-1, removedsStandard Industry Fare Level (SIFL) for- 13,941
301.6103(c)-1T, added; disclosure of mula (RR 13) 12898 Qualified revocable trust treated as part
returns or return information to Stock transfer rules: of an estate (Notice 26) 1342
designee of taxpayer (TD 8935)/82 Supplemental rules (Ann 27) 1897 Valuation of art requests, change of
26 CFR 301.6302-1T, added; removal Transition rules (TD 8937) 1806 address for submissions (Ann 22) 11,
of Federal Reserve banks as deposttraddles; capitalization of interest and 895
taries (TD 8918) 4372 carrying charges (REG-105801-00)ithholdings:
26 CFR 301.7430-7T, added; attorney’s 13,965 Payments to financial institutions in
fees, recovery of (TD 8922) 608 Substantial understatement penalty, ade- U.S. possessions (Notice 11)454
26 CFR 301.7502-1, revised; quate disclosure (RP 11) 275 Qualified intermediary agreements,
301.7502-1T, removed; 301.7502—2Tax convention, claims for benefits (Ann 4) clarifications (Notice 4) 2267
added; timely mailing treated as 2,286 Voluntary Compliance on Alien
timely filing (TD 8932) 11813 Tax shelters, leasing transactions, excep- Withholding Program (VCAP) (RP
26 CFR 301.7508-1, added; 301.7508 tions (Notice 18) 9731 20) 9,738
A-1, added; for combat zone servicdechnical advice to directors and chiefs,
or Presidentially declared disasters, appeals offices, from Associates ChleSELF_EMPLOYMENT

tax related deadlines (TD 8911)321 Counsel and Division Counsel/

Rental agreements (TD 8917)538 Associate Chief Counsel (TE/GE) (RPTAX
Resoerz:ir:iltrilgss, (;jrlegk:;zilnls;rstrgedr:tssco&?a(ﬁ'%nzw)e%/ 7r?1ai|ing treated as timely filing Practice before the Internal Revenue
' Service; Circular 230 (REG-111835—

8934) 12904 (TD 8932) 11813 99) 11,834 (

Reporting requirements for interest ormfrusts: Propose(’:l Regulations:
deposits paid to nonresident aliens Charitable remainder trusts, deemed 31 CFR Part 10 ;amended' practice
(REG-126100-00) 1B62 sale, trust distributions, abusive before the Interrywal Revenué Service:

Short-term loans, stated interest, cash transactions (TD 8926) @92 Circular 230 (REG-111835-99) 11 ’
method banks, automatic change (RP Election to treat trust as part of an 834 '
25) 12,913 estate (REG-106542-98) %73

Source of income from space and ocean correction (Ann 24) 10793
activities, communications activities ESBTSs, electing small business trusts,
(REG-106030-98) 1B20 estimated tax payments (Notice 25)
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